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STATE TAXATION ON INTERSTATE COMMERCE—1959 


FRIDAY, MAY 1, 1959 


U.S. Senate, 
SELECT COMMITTEE ON SMALL BusINEss, 
Boston, Mass. 

The committee met, pursuant to notice, at 10:37 o’clock a.m., in 
courtroom 4, Federal Building, Boston, Mass., Senator Leverett 
Saltonstall presiding. 

Present : Senator Saltonstall. 

Also present: Walter B. Stults, staff director and Harold Putnam, 
counsel. 

Senator SaLronsTaLL. Gentlemen, my name is Leverett Salton- 
stall, U.S. Senator from Massachusetts. 

First, I apologize for being 7 minutes late. All I can say is I 
was at a conference on space and missile technology at the Hotel 
Statler. They got started a little late, and I got started a little late 
as a result of that. I appreciate your coming, and I apologize. 

On my left is the expert of the Small Business Committee in Wash- 
ington, Mr. Walter B. Stults, who has been a perennial expert ever 
since the committee was organized, and I think I was one of the or- 
ganizing Senators. 

On my right is Mr. Harold Putnam, who is the representative of the 
minority—and unfortunately that is the Republicans at the present 
moment—on the committee. 

Now I am happy to open this hearing in my home State of Massa- 
chusetts, and to hear testimony here this morning on the perplexing 
problem of the increasing extent of State taxation of interstate com- 
merce. 

Those of you who have come here to testify are aware of the prob- 
lem created by the February 1959 decision of the U.S. Supreme Court, 
which held that States can tax the net income of a corporation which 
arises from its activities within the taxing State. _ : 

many of us sympathize with the dissenting opinion of Justice Felix 
Frankfurter * that this decision will result in further burdening in- 
terstate commerce and that it will impose heavy accounting and legal 
costs upon al] our businesses operating in more than one State. And 
those of us serving on the Senate Smal] Business Committee agree 
with him that the only practical solution may lie in the adoption of 
4 new congressional policy, defining the jurisdiction of the States. 





1Supreme Court of the United States decisions (Nos. 12 and 33, October term, 1958) 
Northwestern States Portland Cement Company v. State of Minnesota; T. V. Williams, ae 
State Revenue Commissioner (Ga.) vy. Stockham Valves and Fittings, Inc. (Feb. 24, 1959). 
This document is reprinted (as app. I) in pt. 1 of published hearings on “State Taxation 
of Interstate Commerce,” held Apr. 8, 1959. 2 
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The Constitution gives Congress this power to regulate interstate 
commerce. But Congress has remained silent in this area of multi- 
State taxation of corporate income, and the practice has grown from a 
smal] beginning in 1911 in Wisconsin. 

Today 35 States and the District of Columbia are taxing corporate 
income. The total revenue to the States is about $900 million. Massa- 
chusetts receives 5.4 percent of her State revenue from this source, 
and in the 10 northern industrial States making the most use of this 
tax source, 10 to 20 percent of the State revenue is derived from it, 

Little objection has been raised to taxing corporate property lying 
within the taxing State, or measuring the tax by payroll or sales 
within the taxing State. But the present Supreme Court decision ex- 
poses a corporation to taxes in a State in which it merely has a few 
customers. 

In many cases, the bookkeeping and legal costs will be greater 
than the tax. And retroactive assessments, complete with punitive 
interest and penalty fees, threaten the very existence of many law- 
abiding enterprises. 

We have come here to Boston today with the approval of our chair- 
man, Senator Sparkman, of Alabama, to ask your advice as to what 
the Congress should do about it. We have invited businessmen, we 
have invited labor, and we have invited our tax experts. 

Among the possibilities are three major proposals : 

1. Congress could prohibit State taxation of interstate commerce, 
by defining it as a burden on such commerce. But is it practical or 
wise to deprive our States of some $900 million a year which they are 
now receiving in revenue from this source ¢ 

2. We can wait for the States to enact a uniform State law, or ap- 
prove interstate compacts. But can we wait that long, and will this 
really achieve the uniformity required ? 

8. Congress can enact a uniform apportionment formula. Sixteen 
different formulas have now been adopted by the States. It is possi- 
ble for corporations to be taxed on more than 100 percent of their net 
income, because of divergent and overlapping allocation formulas. 
If Congress moves in this direction, which is the best formula? 

On these questions, we welcome the suggestions of all of you who 
have been so kind as to come here this morning to help solve this 
problem. 

Now we have a number of witnesses. We have gone on the prin- 
ciple that each witness would take not over 10 minutes, and then if 
there are any questions, of course, that is not his responsibility. But 
we do not want to keep you gentlemen too long; we realize you are 
all busy. 

We have asked Mr. John Volpe, president of the Greater Boston 
Chamber of Commerce and of the Volpe Construction Co. to speak 
first, and the chairman understands that Mr. John Dane is to speak 
in his behalf. 

Is Mr. Dane here? 

Mr. Dane? 
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STATEMENT OF JOHN DANE, JR., ON BEHALF OF JOHN A. VOLPE, 
PRESIDENT, VOLPE CONSTRUCTION CO., MALDEN, MASS., AND 
PRESIDENT OF THE GREATER BOSTON CHAMBER OF COMMERCE. 


Mr. Dane. Senator Saltonstall, gentlemen, my name is John Dane, 
Jr. and I am appearing here in behalf of Mr. Volpe, who, as you 
said, is the president of the Greater Boston Chamber of Commerce, 
and who has been called away. 

Mr. Volpe was very appreciative of his invitation to come and 
speak to you here and was very sorry he could not be here. He asked 
me to take his place. 

I have already, as you know, testified on this matter before the 
committee in Washington, and I want to be as brief as I can because 
my testimony is already a matter of record with you there.’ 

However, after having testified there I have had an opportunity 
to talk with a good many people, both in tax practice and in busi- 
ness, and on the four suggestions which I made at the end of my testi- 
mony on behalf of the U.S. chamber in rather tentative form, I think 
I am now in a position to choose between those suggestions where I 
was not so much in that position when I was in Washington some 
weeks ago. 

There would seem to be roughly four alternatives that can be fol- 
lowed. In some fields there on been regional compacts between 
groups of States. That has been the case in some of the highway 
user taxes and that would be one possible way of solving this problem. 

Ido not think that that is a very practical solution. 

The second possible solution would be the adoption of a uniform 
allocation and apportionment formula by all 50 of the States. Such 
a formula, as you know, has been drafted by the Commissioners on 
Uniform State Laws. I am somewhat skeptical as to whether it 
would be possible to get 50 States with different economic interests, 
or any substantial number of them, to adopt such a uniform formula 
even with the pressure of uniformity which we have today. 

The third alternative would be for Congress, by aleiiice, to 
enter the field of State taxation of corporations engaged in interstate 
commerce and say, in effect, to the States, which I think it could 
constitutionally do, that the States may not tax a corporation on its 
income from interstate commerce unless that State adopts a uniform 
formula which Congress laid down. 

Here the adoption of the uniform formula would be by the Con- 
gress itself, rather than by the various States. This would be a 
reasonably satisfactory solution if Congress could decide on such a 
formula—it would be a very difficult task to put in its hands, to de- 
cide on such a formula—but it would not solve all the problems. 

It would solve the problem of corporations being taxed on more 
than 100 percent of their income, but it would not solve the problem 





*Mr. Dane is a partner in the law firm of Choate, Hall & Stewart, of Boston, Mass. His 
testimony before the Senate Small Business Committee on Apr. 8, 1959, in Washington, 
D.C., on “State Taxation of Interstate Commerce” appears in pt. 1 of the printed hearings. 
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which many businesses are faced with today, of having to compl 
with the laws of anywhere up to 50 or 51—counting the District of 
Columbia—different jurisdictions, if they have sales activity in all 
of those jurisdictions. 

There is a multiplicity of compliance problems which I think is 
one of the worst factors of this whole situation. 

The fourth solution, and the one which after talking with people 
here—my mind tends to settle on—and I think it is pretty universally 
accepted in the business community—and that is, Congress should 
enter the field and say the taxation by States of the income from inter. 
state commerce is an undue burden on that commerce and, in effect, 
reverses the extension of State taxing jurisdiction which has been 
granted to the States by the two recent Supreme Court decisions, 

Now it is not the position of the Boston Chamber of Commeree, 
and I am sure it is not the position of the business community, that 
any particular business concern or group of business concerns wants 
to pay a tax on less than 100 percent of its income, but they want to 
confine the payment of that tax to the States where they either have 
manufacturing facilities, warehouses and inventory or sales offices, 
where there is an official empowered to accept contracts for the cor. 
poration. 

In other words, I think business wants to be taxed where it has sub- 
stantial establishments, and not merely in those States where a sales- 
man goes in to solicit customers. 

Now that, gentlemen, is the substance of what I have to say. I am 
merely repeating to a large measure what I have said before the com- 
mittee in Washington, but possibly with a little added emphasis, and 
I would be very glad, to the extent that I can, to answer any ques- 
tions that you may have. 

Senator SatronsTaty. Thank you, Mr. Dane. 

Mr. Stults, do you have any questions? 

Mr. Srutts. Just one or two, if I may, Mr. Chairman. 

Senator Satronstau. Certainly. 

Mr. Srvuurs. Mr. Dane, do you think it is practical to expect Con- 
gress to enact such a preemption law when 36 or 37 States have put 
them on the books ? 

Mr. Dane. Well, let me be sure I have your question, sir. It is 
whether it would be practical for Congress to enact a law prohibiting 
States from taxing corporations engaged solely in interstate com- 
merce—— 

Mr. Srutts. Yes, sir. 

Mr. Dane. In view of the fact that quite a number of States have 
now, as a result of the Supreme Court decisions, either passed new 
statutes or brought into more active enforcement old statutes. 

In general, I think it would be, Mr. Stults, because there is a very 
serious enforcement problem for the States if they are going to tax 
concerns dealing solely in interstate commerce. I think a lot of them 
have moved quite quickly into this field, not realizing the problems 
that they are getting into. 

And I think that in New York, if I remember the papers from 
about a month or a month and a half ago, the administration said they 
were going to move rather slowly into this field. 
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Mr. Srutts. I notice, if I might interrupt, that Massachusetts has 
a certain problem in this area of revenue right now. You are sug- 

ting that we drop away from the three standard or three factor 
allocation formula and take a two factor ? 

Mr. Dane. No. Excuse me, sir, I am not talking yet about alloca- 
tion formula at all. 

Mr. Struts. You are saying that sales should not count, only where 
they have a plant and payroll ? 

Mr. Dane. No, I think we have to talk about two things: First, 
jurisdiction to tax, and then having decided a particular State has 
jurisdiction to tax, decide what allocation formula is the best one. 
And I was directing my remarks up to the present solely to the question 
of jurisdiction to tax. It would be my feeling that jurisdiction to tax 
should exist only in States where a corporation has manufacturing 
facilities or warehouses and inventory or a major sales office. 

Mr. Sroutrs. Well, what is a major sales office? In the Stockham 
decision or in the Northwestern States Portland Cement decision, 
each of those has sales offices in taxing States. 

Mr. Dane. That is right, they had sales offices, but there was no one 
in that office with authority to accept contracts for the corporation. 

Mr. Stouts. What you are playing with are the words—— 

Mr. Dane. That is right. 

Mr. Struurs. Whether the man—it is rather trivial, perhaps—has 
the authority to accept orders or whether he has to send them back 
Seis , 

Mr. Dane. Possibly we should confine jurisdiction to places where 
they are unquestionably doing intrastate business, namely, where they 
have manufacturing facilities and a warehouse with inventory. I 
would be perfectly happy to go back. I was trying to extend the 
State jurisdiction a little bit, and may be it was an unwise extension. 

Mr. Sruurs. You seem to think the third suggestion you made 
would be reasonably satisfactory, for Congress to set up a formula. 
How about if we did that and said there would be a minimum, figure 
of business within that State before the concern was liable, that is, if 
he did less than $100,000 in X State he would not apportion that to 
that State, but to his home State ? 

Mr. Dane. Well, that would certainly solve the problem, which is 
going to be a very real problem, of firms doing a small amount of 
business in a State and having to go through all the expense of looking 
into the situation, preparing a tax return, and maybe spending $300 
preparing a return when the tax is $79.50. 

Mr. Stouts. Yes, sir. 

Mr. Dane. So that might well be a solution to that problem. 

Mr. Sruurs. If we had both standardization of allocation and stand- 
ardization of interpretation, however, presumably your business firm 
could make out one set of returns and file pretty much carbon copies 
in all the States in which it did business, could it not ? 

Mr. Dane. Yes, but you have the bookkeeping problem. Some of 
the representatives more closely connected with the accounting profes- 
sion may probably correct me on this, but you would have the problem 
of keeping your records of sales into various States separate. 

Now ordinarily that is not the case. The ordinary firm has regional 
sales offices and allocates sales to those offices. If the Boston office 
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covers all the New England States, they do not ordinarily break it 
down into customers in the six States in this area. 

Certainly what you suggest, Mr. Stults, would be a big step for- 
ward. Please do not feel that I am being critical of it because I think 
any improvement along this line would be very welcome to the busi- 
ness community, and there is a great deal in the suggestion you make, 

Mr. Sruuts. Thank you. 

Senator SatronsraLL. Mr. Putnam? 

Mr. Purnam. Mr. Dane, if Congress is to adopt a uniform appor- 
tionment formula, is the present formula devised by the Commission- 
ers on Uniform States Laws reasonably satisfactory in its present 
form ? 

Mr. Dane. I think I will have to answer that question, Mr. Putnam, 
in two parts. 

If the principle of the recent Supreme Court cases is to stand, and 
if a State is to have jurisdiction to tax, and if the only activity of 
the corporation is soliciting sales in that State, salesmen coming in to 
solicit sales, which I feel is a very difficult situation for industry, then 
I am somewhat troubled by the Uniform Act. Because the Uniform 
Act provides that in the sales factor—it uses a three-factor formula, 
property in the State, wages in the State and sales in the State, much 
like our Massachusetts three-factor formula, but it sets up the sales 
factor differently. 

And it provides that a sale of tangible property is in the State if 
the property is delivered or shipped to a customer within the State 
regardless of the f.o.b. point or other conditions of the sale. Now 
that, combined with extending jurisdiction to States where there is 
only sales activity, is, I think, going to throw a lot of tax yield into 
States which are not necessarily entitled to it. And it is going to 
have this problem, which I pointed out, that the corporations are 
going to have to break down their sales activity by State of residence 
of the customer, which may be a very difficult thing to do if you are 
doing business in a large number of States, and you would have very 
difficult accounting problems. 

If, on the other hand, you did not have jurisdiction to tax whrere 
there was some interstate activity in soliciting sales, then this formula 
would not be as burdensome. 

I think you are familiar with the very interesting article in this 
field called “New Threat In State Business Taxation,” by Paul Stu- 
denski and Gerald J. Glasser in the November—December 1958 issue 
of the Harvard Business Review.’ He discusses at considerable length 
the problems which will arise from the extension of jurisdiction of 
tax to corporations doing solely interstate business, and also the 
trouble with the sales factor formula that was set up in the proposed 
uniform law. 

Senator SauronstatyL. Thank you very much, Mr. Dane for giving 
us a good foundation on which to work. 

Mr. Kenneth J. Kelley, secretary-treasurer of the Massachusetts 
State Labor Council. 





* This article is reprinted in pt. 1 of the published hearings on “State Taxation of Inter 
state Commerce,” held Apr. 8, 1959, as app. X, p. 211. 
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STATEMENT OF KENNETH J. KELLEY, SECRETARY-TREASURER, 
MASSACHUSETTS STATE LABOR COUNCIL, BOSTON, MASS. 


Mr. Ketxiry. Senator Saltonstall, Mr. Putnam, my statement is a 
relatively brief one because I do not profess to be either an authority 
on taxation or some of the related fields. I have, however, in the 

ast week, since I was invited to appear before your committee, talked 
with the representatives of the National AFL-CIO who assured me 
that in time they would develop a policy statement on this matter 
but were not in any position to give me any suggestions of views to ex- 

ress here today. 

So I have this very brief statement which I will, for the time being, 
submit to your committee and know that in time it will be amplified. 

My name is Kenneth J. Kelley, secretary-treasurer of the Massa- 
chusetts State Labor Council, AFL-CIO. The recent decision of the 
Supreme Court in the Northwestern States Portland Cement Com- 
pany and the Stockham Valves and Fittings cases can create consid- 
erable chaos and impose great burdens, bookkeeping and otherwise, 
on small business and other corporations operating in several States. 

In my opinion, Massachusetts, with its preponderance of small 
business, will be adversely affected by the burdensome task of trying 
to comply with the varying tax laws of the 35 States that impose 
direct net income taxes on corporations. Of these, as I understand it, 
28 States have provisions to tax locally earned income of interstate 
corporations. 

Inevitably the separate States, faced as they are with critical need 
for additional revenue, will develop, if they have not already done so, 
an apportionment formula so that they can tap this newly opened tax 
source. ‘To date, Massachusetts, whose levy takes the form of a fran- 
chise tax on the privilege of doing business, seems disinclined to ex- 
ploit this new area even though it has, like most other States, serious 
fiscal problems. 

Neither the Massachusetts State Labor Council, AFL-CIO, nor the 
National AFL-CIO has as yet been able to develop any policy state- 
ment of specific proposals on this vexatious question. We do feel, 
however, that the needs of the several States for additional revenue 
exceeds the needs of the Federal Government in this respect. While 
we recognize that profits from interstate commerce can properly be 
subject to taxation by the States wherein they are derived, we feel 
that the chaos and confusion that can flow from the Supreme Court 
decision can best be solved at the Federal level by accommodating 
Federal-State fiscal policies. In this connection, I concur with the 
view expressed by Mr. Justice Frankfurter in his dissenting opinion 
in the TR tmmsuitinad ease. And I quote: 

Congress alone can provide for a full and thorough canvassing of the multi- 
tudinous and intricate factors which compose the problem of the taxing freedom 
of the States and the needed limits on such State taxing power. 

I can assure your honorable committee that by the time you have 
concluded your hearings in various parts of the country that com- 
petent tax experts connected with the AFL-CIO in Washington will 
have developed a sound and equitable policy statement on this issue 
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— will be submitted to your committee along with specific pro- 
posals. 

Senator Satronstaty. Thank you, Mr. Kelley. 

Any questions, Mr. Stults? 

Mr. Srutts. No questions, Mr. Chairman. 

Senator SatronstaLtu. Mr. Putnam? 

Mr. Purnam. Mr. Chairman, I would just like to say Mr. Kelley 
recommended that Professor Smith and Professor Soloway might be 
helpful on this problem. We were very happy to invite them, and 
appreciate their assistance. 

Senator Satronsrauy. Of course you realize, perhaps, as well as 
anyone that here in New England, where we have six States so close 
together, this is an awfully important problem to those who work in 
industry as well as to industry itself, and at any time when you have 
recommendations or suggestions I hope you will forward them. 

Mr. Ketiey. We would be glad to, Senator. Thank you. 

Senator Satronstaty. Thank you, sir. 

The next witness is Prof. Edward K. Smith, assistant professor 
of economics at Boston College. 

Professor Smith? 


STATEMENT OF EDWARD K. SMITH, ASSISTANT PROFESSOR OF 
: ECONOMICS, BOSTON COLLEGE, CHESTNUT HILL, MASS. 


Mr. Smiru. Thank you. I will try to read this very quickly and 
then answer any questions there may be. 

Mr. Chairman, when I accepted your invitation to appear here 
today I was under no illusions as to the difficulties your committee 
faces in seeking to forestall the growth of a confused and inequitable 
situation in the taxation of interstate commerce by the States. What 
had been a tolerable mess may now become an intolerable one, Pan- 
dora’s box having been opened by the Supreme Court in the North- 
western and Stockham Valves decisions. I believe Mr. Justice Frank- 
furter’s dissent has indicated as well as anyone might the tax prob- 
Po which may now face business, especially smal] business, in the 

ture. 

The decisions have reversed what we had come to believe were ac- 
cepted practices in the taxation of interstate business. The tax serv- 
ices are now warning their clients of all sorts of dire consequences, 
displaying an urgency beyond the ordinary. And the States are 
reviewing their laws to see where they stand. 

Many of the anticipated consequences will probably not appear for 
the very simple reason that, with few exceptions, State tax adminis- 
trations are woefully understaffed and inefficient. The small business- 
man, who certainly cannot afford to keep elaborate accounting sys- 
tems and a staff of tax attorneys to cope with the possible complica- 
tions, will probably proceed to conduct his business as usual and pray 
that ignorance will be his best excuse. 

Certainly, in the period immediately ahead he can do little else. 
The large firms, I believe, will be able to take care of themselves in 
the immediate future. 

But what of the longer run? We certainly cannot condone a sys- 
tem of interstate taxation which is burdensome not only with respect 
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to the taxes per se, but also burdensome in costs of compliance and 
administration. There will be additional costs to the community at 
large by way of litigation. 

And there are likely to be many uneconomic practices, e.g., reduc- 
tion of warehousing operations, which will prove costly to the econ- 
omy at large. Indeed, the history of State and local taxation is 
replete with cases of uneconomic business practices engendered by 
real and imagined fears of taxation. 

Now, can we arrive at some relatively simple formula which can 
be applied to all cases by all of the States in order to avoid the con- 
sequences I have sketched above? There seems to be a growing 
hope, expressed by tax administrators as well as taxpayers, that the 
States will sit down together and work this thing out. I am not 
sanguine about this possibility if I read history correctly. Further- 
more, I do not think any formula will work satisfactorily. 

In this connection it is interesting to note that 35 States levy cor- 
porate income or franchise taxes and the majority of them use the 
so-called Massachusetts three-factor formula in allocating income, 
a formula which entered our law in 1919 when Massachusetts revised 
its tax on “corporate excess” and the “net income” measure was added 
to its corporation tax to make up for revenue losses occasioned by 
the revision. The year prior to the introduction of this formula the 
National Tax Association had introduced a two-factor formula in 
its model plan for State taxation. The third factor, sales, was added 
to the Massachusetts formula. This third factor, sales, is the one 
which has caused the most difficulty and has the largest variation in 
methods used. 

The three-factor formula has been commended in the literature of 
taxation, not because it is inherently good, but because there seems to 
be nothing better. This is the kind of pragmatism which has con- 
ditioned the growth of our State and the local tax systems and which 
has served them badly. 

We face this situation : 

1. The States need revenues and will need more in the future and 
they will try to get it wherever they can. 

2. Their tax systems are not geared, generally, to today’s economy. 

3. The States do not have effective means of communication and 
cooperation in tax matters, as well as many other important matters. 

4, The drive for revenues will increase the anarchy, as will devices 
designed to increase tax competition among the States, which also 
are bound to multiply under the circumstances. 

What might be the best longrun solution? I suggest that the best 
solution will come if the Federal Government takes the lead, as it 
did with inheritance taxation in 1926, In the present case, however, 
instead of tax credits, tax sharing should be used. 

If all State corporate net income taxes were eliminated the States 
would have lost slightly over $1 billion in fiscal 1958. This is slightly 
over 5 percent of Federal corporate tax collections. It would be 
about 2.39 percent of corporate profits. 

It would appear most logical to do away with State taxation of 
corporate income and add this small burden on to the Federal tax, 
returning it to the States by way of a formula designed to refiect the 
situs of business operations and particularly, the needs of the States 
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in terms of their populations, school age children, and so forth. A 
revenue distribution formula can be complicated yet easy to appl 
and equitable as opposed to allocation formula which if uncompli- 
cated are invariably unfair and are never simple to apply in any 
event. 

How might the States accept such a proposal? I suggest this is the 
proper time for the Federal Government to give the relief to State 
tax systems which has so long been sought. The Federal Government 
could match, from its corporate tax collections, the dollar amounts 
collected by the additions to its revenues from the losses in State 
revenues. Or, it could do more or less than this, depending on the 
appropriate percentage decided upon. 

The States would get increased revenues under this proposal. Ip- 
deed, I may interpolate and say, that better administration on the 
Federal level would probably increase the State revenues without any 
increase in rates. ; 

I submit that this type of proposal is more practicable, despite the 
many details which much be worked out, than the terribly compli- 
cated and inequitable system which will ensue if the States are allowed 
to go on as they have and as they might in the light of the North- 
western and Stockham Valves decisions. 

Senator Satronstatu. Thank you, Professor Smith. 

Mr. Stults? 

Mr. Sruuts. Professor Smith, early in your statement you said 
you were not sanguine about getting the States to sit down together 
to work out’ a uniform statute. You are somewhat more optimistic 
about the fact that the Federal system could be stretched far enough 
to allow the central Government to collect money for the States? 

Mr. Smirn. Yes, Iam. I realize, of course, that this still needs a 
good deal of cooperation, but I cite the Canadian case as an example. 

Mr. Sruurs. But Canada and Australia have somewhat different 
traditions 

Mr. Smiru. They do. 

Mr. Sruurs. They did not have Commonwealths of Massachusetts 
and Georgia and Pennsylvania before being a Dominion, is that right! 

Mr. Smirn. That is perfectly true, but I think we can afford to 
change some of our traditions. I think the Dominion of Canada, of 
course, worked it out fairly well with the Provinces, but even then 
Quebec did not, as you know, cooperate. Nonetheless, it is possible. 

Mr. Srutrs. I think if you had been in Washington and seen the 
tugging and hauling over, let us say, the Federal Aid to Highway Act, 
over what sort of a formula you would use there for distribution of 
funds, or if Mr. Volpe had been here and told you of his experiences 
as Administrator, you would find it is almost as hard to get the sov- 
ereign States to figure how much they are going to take out of the kitty 
as to get them together on a formula. 

Mr. Smiru. Yes, I am never surprised at tugging and hauling in 
Washington. But I think if you want to tug and haul 48 States it is 
even more difficult. 

Mr. Srurts. Thank you. 

Senator Sarronstaty. Mr. Putnam ? 

Mr. Putnam. No questions. 
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Senator SALTONSTALL, Professor, as one who has watched, I like 
the expression, “tugging and hauling”—I have heard it used more 
as “pressure”—the differences of formulas, for instance, in tryin = 
work out hospital aid and trying to work out various forms, as 
Stults said, on highways, the great pee is to draw a digtinetion 
between the eee and geography, you might say, space. 

That would not apply so much, perhaps, to taxes on corporate in- 
come, but there is a great difficulty in getting any accord on formulas. 

Mr. Smirn. Yes, Senator, I agree. 

Senator SALTONSTALL. It would be very interesting to hear any 
formula that you could suggest to follow through a little on what you 
said. 

Thank you very much, sir. 

Mr. Smirn. You are welcome. 

Senator SaALronsTALL. We appreciate your coming. 

Mr. Smiru. Thank you. 

Senator SautonsTauu. Mr. Jarvis Hunt, general counsel, Associated 
Industries of Massachusetts. Mr. Hunt? 


STATEMENT OF JARVIS HUNT, GENERAL COUNSEL, ASSOCIATED 
INDUSTRIES OF MASSACHUSETTS, BOSTON, MASS. 


Mr. Hunt. My name is Jarvis Hunt. I am general counsel for the 
Associated Industries of Massachusetts, a voluntary association com- 
posed of manufacturing firms doing business in the Commonwealth 

of Massachusetts. Our office is at 2206 John Hancock Building, Bos- 

ton, and we represent approximately 2,000 manufacturing concerns 
comprising approximately 95 percent of the industrial payroll of 
Massachusetts. The great majority of our members may be classified 
as small business since 87 percent employ less than 100 people. 

We have noted with interest and concern the Supreme Court de- 
cision in the Stockham Valves case decided February 24, 1959. In 
effect, this case when viewed with the companion case, the North- 
western States Portland Cement Co. case, and the Court’s refusal to 
review a Louisiana case, Brown-Forman Distillers Corporation v. 
Collector, upholds the right of the individual States to levy taxes upon 
income received by an out-of-State corporation upon any sales made 
in the State in interstate commerce, even though the seller does no 
business in the State such as 1s commonly understood by Federal and 
State court decisions as to constitute doing business for the purpose 
of giving State courts jurisdiction over foreign corporations. 

Justice Frankfurter in his dissenting opinion * well summed up the 
effect of the majority decisions in these cases. He stated: 

* * * Today's decision will stimulate, if indeed it does not compel, every 
State of the Union which has not already done so to devise a formula of ap- 
portionment to tax the income of enterprises carrying on exclusively inter- 
state commerce. 

Justice Frankfurther went on to state that such laws would actively 
burden interstate commerce in that it would force corporations doing 


4 Northwestern States Portland Cement Company v. Minnesota, and Williams v. Stockham 
Valves and Fittings, Inc. (27 U.S.L. Week 4141, p. 4154) (Feb. 24, 1959). 
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exclusively interstate commerce spread over several States not only 
to pay taxes in those States, but to— 

keep books, make returns, store records, and engage legal counsel, all to meet 
the divers and variegated tax laws of 49 [sic] States, with their different times 
for filing returns, different tax structures, different modes for determining “net 
income” and different, often conflicting formulas of apportionment. This wijj 
involve large increases in bookkeeping, accounting and legal paraphernalia to 
meet these new demands. The cost of such a far-flung scheme for complying 
with the taxing requirements of the different States may well exceed the burden 
of the taxes themselves, especially in the case of small companies doing a smal] 
volume of business in several States. 

We know that our Massachusetts corporations are thus faced with 
the grave problems of not only keeping records and filing returns in 50 
States, for undoubtedly all States will now levy similar taxes, but in 
many cases due to different methods of allocation may well pay taxes 
on more than 100 percent of income. It is necessary, therefore, that 
we look to Congress for the solution. As Justice Frankfurter said:5 

The problem calls for solution by devising a congressional policy. Congress 
alone can provide for a full and thorough canvassing of the multitudinous and 
intricate factors which compose the problem of the taxing freedom of the States 
and the needed limits on such State taxing power. 

I think we can agree that Congress has the power under the US, 

‘Constitution, article I, section 8, clause 3, gives Congress the power to 
regulate commerce among the several States. 

Article I, section 10, clause 2, says that no State shall without the 
consent of Congress levy any imports or duties except what may be 
absolutely necessary for executing its inspection laws and that all such 
laws shall be subject to the revision and control of the Congress. It 
is clear, therefore, that Congress has the power to act. 

I would suggest that this committee consider very seriously recon- 
mending to Congress that it pass legislation stating that State taxation 
upon income received by a foreign corporation engaged exclusively 
in interstate commerce is a burden upon interstate commerce and 
illegal. That I think is one of your suggestions, Senator Saltonstall, 
and it is also one of Mr. Dane’s suggestions. 

If, however, your committee feels that it is reasonable for a State 
to impose a tax upon a foreign corporation based upon sales in that 
State in interstate commerce, then it seems that Congress should 
institute hard and fast rules as to just how far a State could go and 
as to just what constitutes doing business in that State for the purpose 
of authorizing an income tax upon that business, 

For example, it may be felt that having a local office in a State would 
give sufficient basis for a tax but that orders solicited through maga- 
zine advertising, direct mail, or a salesman would not be sufficient 
to justify a tax upon the income so derived. Finally, as a third pro- 
posal, if Congress does not want to limit in any way the States’ rights 
to tax interstate commerce, it certainly should require a uniform allo- 
cation formula which must be used by every State taxing interstate 
commerce. Only in this way can we be certain that corporations 
would not pay on more than 100 percent of their income. 

I did not suggest, as Mr. Dane did, that we assume the States can 
work out a uniform formula on their own. I doubt, as I know he 





5 Jhid., p, 4155. 
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doubts, that this would be possible to achieve. At one time I served 
on the Commission on Uniform State Laws, and I know the impossi- 
bility of getting every State to agree on similar provisions in regard 
to any law. 

{ assure you that our association feels that my first proposa] that 
Congress outlaw such taxes would in the end be the best solution, not 
only for all manufacturers but for the States themselves, and for the 
purpose of guaranteeing that free flow of interstate commerce the 
people of the 18 Colonies had in mind when they adopted the original 
commerce clause of the U.S. Constitution. 

Senator SatronstaLu. Thank you, sir. 

Mr. Stults ¢ 

Mr. Srutrs. No questions. 

Senator SALToNsSTALL. Mr. Putnam ? 

Mr. Pcrnam. No questions. 

Senator SautronsraLtu. The only thought that occurs to me, Mr. 
Hunt, is that if we do that, of course, you run up against the problem 
that Mr. Stults suggested, or as I suggested in my opening statement 
that—it is 5.4 percent of the income of Massachusetts, isn’t it? 

Mr. Hunt. That is right. 

Senator SauronsTaLu. So that you would have to work out some so- 
lution of getting more income from another source or having, as the 

rofessor said, some allocation by Congress, by the Government in 
Washington ? 

Mr. Hun. Of course, if we take the Massachusetts situation. I 
think it would be unchanged because Massachusetts is still bound by 
the original Portland Cement case where the Supreme Court held that 
the Massachusetts tax was not an income tax, but an excise tax meas- 
ured by income, and that it could not be levied upon a corporation 
still in interstate business. 

I think the Court in the Stockham Valves decision mentioned this 
fact, and I am very doubtful if the Massachusetts tax, as it now stands, 
can hit an out-of-State corporation engaged in interstate commerce. 

I think we would have to change our law. So I do not believe that 
the Massachusetts situation would be changed, and it is probably pos- 
sible for other States to pass similar laws such as Massachusetts with- 
out losing too much of their revenue. 

Senator SartonsraLt. Thank you very much, sir. We appreciate 
your coming. 

We will include in the record at this point an analysis of the Stock- 
ham Valve case submitted by Mr. Hunt. 

(The document referred to follows:) 


ExuHrsIT No. 1 


U.S. SupreMe Court Upnotps State TaxaTION oF INTERSTATE CoMMERCE— 
AN ANALYSIS OF THE STOCKHAM VALVES Case AND Its Errect Upon Massa- 
CHUSETTS MANUFACTURERS 


(By Jarvis Hunt, General Counsel, Associated Industries of Massachusetts, 
Boston, Mass.) 


On February 24, 1959, the U.S. Supreme Court gave a decision which in effect 
said that the commerce clause of the U.S. Constitution does not preclude a State 
from levying a corporation income tax upon a foreign corporation’s net in- 
come derived from sales within the taxing State, even thongh those sales are 
exclusively in interstate commerce, The decision was not unanimous, three 
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Justices delivering strong dissenting opinions on the ground that these taxes 
“violated the commerce clause of the Constitution and cannot stand consistently 
therewith and with our prior cases.” 

AIM members will recall that AIM joined with other State associations jp 
bringing the Georgia law to the Supreme Court through the Stockham Valves 
case, one of the cases decided. In that case, a corporation with a home office 
and manufacturing plant in Alabama maintained a sales and service office in 
Georgia which was the headquarters of its sales representative, a Georgia regj- 
dent who covered Georgia and four other States, spending about one-third of his 
time in Georgia. The corporation did not qualify to do business in Georgia 
and made all sales “f.o.b. warehouse” in Alabama. 

The other case, which involved the same issue, was a Minnesota case, the 
Northwestern States Portland Cement Co. case. The Minnesota statute levying 
the tax was similar to the Georgia statute, and with minor exceptions the 
corporation’s activities in Minnesota were similar to those of the Stockham 
Valves Co. in Georgia. In both cases, the lower courts found the companies 
were engaged exclusively in interstate commerce. 

Although both cases were argued separately, they were consolidated for pur- 
poses of the Court’s decision. The majority of the Court upheld both laws 
on the ground that the U.S. Constitution through its commerce clause did not 
preclude a State from levying a tax upon a foreign corporation engaged in inter. 
state commerce within the State as long as that tax was not discriminatory 
(against a foreign corporation) and was properly apportioned to local activities, 

A few days later, on March 2, 1959, by refusing to review a case raising a 
Similar problem, Brown-Forman Distillers Corp. v. Collector, a Louisiana case, 
the Court extended its decision to a situation where the foreign corporation 
did not even have a sales office in Louisiana. 


EFFECT OF COURT’S RULING 


Justice Frankfurter in his dissenting opinion has well summed up the effect 
of the majority decision in these cases. He stated, “Today’s decision will 
stimulate, if indeed it does not compel, every State of the Union which has 
not already done so to devise a formula of apportionment to tax the income of 
interprises carrying on exclusively interstate commerce.” 

Justice Frankfurter went on to state that such laws would actively burden 
interstate commerce in that it would force corporations doing exclusively inter- 
state commerce spread over several States not only to pay taxes in those 
States, but to “keep books, make returns, store records, and engage legal coun- 
sel, all to meet the divers and variegated tax laws of 49 [sic] States, with their 
different times for filing returns, different tax structures, different modes 
for determining net income and different, often conflicting, formulas of ap- 
portionment. This will involve large increases in bookkeeping, accounting, and 
legal paraphernalia to meet these new demands. The cost of such a’ far-flung 
scheme for complying with the taxing requirements of the different States may 
well exceed the burden of the taxes themselves, especially in the case of small 
companies doing a small volume of business in several States.” 


MASSACHUSETTS PROBLEM 


Massachusetts is in a peculiar situation in regard to whether it may tax a 
foreign corporation carrying on an exclusively interstate commerce business 
within its borders. Massachusetts today levies a corporation excise tax upon 
both domestic and foreign corporations. The tax on foreign corporations applies 
only to business done within Massachusetts. 

In the Alpha Portland Cement Case (268 U.S. 203), decided in 1925, the Massa- 
chusetts excise tax could not be levied upon a foreign corporation engaged in 
purely interstate commerce. The present Massachusetts law is substantially 
the same as it was in 1925 and there is no indication in the Court’s recent opinion 
that it would not follow the Alpha Portland Cement case if it were again before 
it. This is the opinion of former Tax Commissioner John Dane, Jr., in a very 
able analysis of the decision as applied to the Massachusetts corporate excise 
tax. It is certain that in its search for new revenue the Massachusetts Tax 
Commission will not overlook the effect of the recent decision and it may well 
be that the Massachusetts statute will be subject to amendment by the legislature 
in order to obtain the benefit of this decision. 
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CONCLUSION 


As a result of this decision, Massachusetts manufacturers must review care- 
fully the tax laws of each State in which they are doing not only intrastate but ip- 
terstate business. This means virtually every State in which you have customers, 
regardless of whether you have an office, warehouse, plant, or even a traveling 
salesman. There is, however, a practical problem faced by States attempting 
to collect such taxes from corporations which own no property in the taxing 
State. This problem already exists in the case of sales and use taxes, and to my 
knowledge has not been solved by any State as yet. 

There is a remedy for this situation. It was expressed by Justice Frankfurter 
jn his dissent. The Congress of the United States still was the ultimate author- 
ity under the commerce clause of the U.S. Constitution. It may well pass a law 
prohibiting such State taxes upon interstate commerce. AIM is currently study- 
ing this situation and will join with other associations as it did in securing a 
decision in the Stockham Valves case for the purpose of solving this problem. 

Senator Sartonsta.y. The next gentleman is Mr. Philip J. Potter, 
president of the Smaller Business Association of New England and 
vice president of the Second Bank-State Street Trust Co. 

Mr. Potter ? 


STATEMENT OF PHILIP J. POTTER, PRESIDENT, SMALLER BUSINESS 
ASSOCIATION OF NEW ENGLAND AND VICE PRESIDENT, SECOND 
BANK-STATE STREET TRUST CO., BOSTON, MASS. 


Mr. Porrer. Senator Saltonstall, as is evident by the listing of 
those who are joining with you in this discussion today, I am vice 
president of the Second Bank-State Street Trust Co., but I hope it 
will be evidence of the very real interest of the Smaller Business 
Association of New England, that has been compounded to a great 
deal by the large number of calls we have had from our membership, 
in respect to the taxation of interstate commerce by States, that I 
5 here today as president of that association. 

am not qualified to’ pass on to you and your committee the kind 
of information that I think will assist you in reaching the kind of 
decision that will be right, and so I would like Henry J. Griswold 
to take over now, sir. He is the chairman of our committee on taxa- 
tion, Smaller Business Association of New England. 

Senator SatronsraLu. Thank you, Mr. Potter. 


Mr. Griswold ? 


STATEMENT OF HENRY J. GRISWOLD, CHAIRMAN, TAX COMMITTEE, 
SMALLER BUSINESS ASSOCIATION OF NEW ENGLAND, BOSTON, 
MASS. 


Mr. Griswotp. Senator Saltonstall, my name is Henry Griswold. 
I am a practicing certified public accountant and an attorney in the 
Commonwealth of Massachusetts and in other New England States. 
As such, my profession requires that I give advice to my clients, of 
which we have several hundred, as regards the tax incident to State 
and Federal taxing statutes. 

After the February Northwestern States case many of my clients 
came to me and told me that they were deeply troubled by the far- 
reaching effects of this Supreme Court. decision. They pointed out 
that particularly, and this I concur with, among the small and medium 
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sized corporations that at the present time they normally proceed | th 
on the assumption that where they do not have an office located in | ab 
a foreign State, where they do not have employees domiciled in q ex 
foreign State, where they do not have inventories or real property in | 
the form of warehouses in foreign States, that they have proceeded sae 
along and operated on the presumption that they were not subject - 
to taxes in a foreign State. av 
For illustrative purposes, as we know in the Minnesota case and 1a 
also in the Georgia case there we had, either a very small sales office Bi 
where the order was not accepted by the salesman, that is to say, lat 
the sales order was acceptable only in the home office. = en 
To illustrate, in the Commonwealth of Massachusetts, if, say, a 58) 
wholesale jewelry company were to send out its salesmen, as many ms 
do, into the five other New England States and into New York State, aa 
the salesman being a resident of Massachusetts, an employee in Massa. = 
chuseitts, and no inventory or other property or offices appearing in ph 
the other five New England States and in New York, to illustrate, this 7 
Massachusetts corporation would be paying a tax to the Common- ue 
wealth of Massachusetts of 514 percent of its net income, plus a surtax ad 
of 23 percent of that tax. This is the so-called Massachusetts corpora- 7 
tion excise tax, as regards which one of its measures is the net income = 
' of the company. 
Now as we look to the Northwestern States, we feel that if the a 
Congress does not take remedial action, not only will the net income = 
of this illustrative Massachusetts wholesale jeweler be taxed at 100 tha 
percent by the Commonwealth of Massachusetts, but in addition, as . 
we understand the laws of Minnesota and Georgia, we look forward ne 


to the fact that perhaps all States, all 49 States, will adopt similar 
taxing statutes and this illustrative company would be paying, after . ‘d 
having paid 100 percent or having 100 percent of its net income sub | ™ 
jected to tax in Massachusetts, it would also have some portion of its 
net income taxable by the other States in which it sold merchandise to | 
customers there located. 

As révards the deterring factors in several of the important matters 
which upset small business, they point to the fact that in trying to 
determine the sales among the various States that they run into areal 
problem of increasing their bookkeeping costs. Not only that, but 
additional overhead costs would be incurred by the additional fees | 
necessary for accounting and legal services in connection with the 
imposition of taxes by foreign States. 

They point out that this is another inflationary factor, that of ne — 
cessity, where their profits m small and medium-sized business are 
small, in order for them ‘to continue and compete they will perhaps 
have to add this cost on to their merchandise eosts. They also point 
out that in addition to the higher cost presumably to be partially ab- 
sorbed and partially passed on, that there will be a deterrent. to inter- 
state commerce because the smaller companies will not continue to 
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do business in those States which levy a tax upon their net income e % 
in interstate activities where their volume is small. A 
This will result inthe smaller retailers and wholesalers, in both } 
our own Staté’and in other States, having a reduction in their avail- | lie 
able sources of supply. tax 
There is also a very real moral problem that arises among the small wil 


and medium-sized businesses. That is to say, in a case such a this 
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they are going to be devoting a great deal of their time, and reason- 
ably I think, in attempting to determine how they can continue to 
exist by avoiding such taxes. 

It seems to me that it is morally wrong for use to introduce a 
new factor in the field of State taxation which will cause the 
smaller businessman to be devoting some portion of his time to 
avoiding taxes. 

It is the recommendation of the Tax Committee of the Smaller 


' Business Association of New England that the Congress take legis- 


lative action. Our first suggestion is that it prohibit the doctrine 
enunciated in the Northwestern and Stockham cases. That is to 
say, to emphasize, we do not believe that the States should be per- 
mitted to tax interstate transactions where a taxpayer does not have 
a sales office or does not have employees who can accept sales orders 
in a foreign State and where the taxpayer has no inventories of 
physical facilities in foreign States. 

If this is not satisfactory to the Congress, as a second recommenda- 
tion we suggest, and respectfully request, that you consider the 
adoption of a uniform formula. Whether it is a three-part formula 
or some other formula we are not prepared to say at this time because 
we are only familiar with the three-part formulas currently in use. 

Those three-part formulas levy upon net income based upon in- 
ventories in a foreign State, sales accepted in a foreign State, and 
real facilities or payroll paid to citizens of a foreign State. We feel 
that for the Congress to wait for the 49 States to adopt uniformity in 
this field, if the Congress will not prohibit the taxation of what we 
call interstate commerce, then the Congress should take the lead and 
lay out a uniform formula for small and medium sized business, set 
forth standard tax returns, set forth uniform regulations and pro- 
vide for some uniform appellate proceedings. 

Thank you, sir. 

Senator Sarronstatu. Thank you very much. 

The Chair understands, Mr. Griswold, you would like to have 
your whole statement in the record ? 

Mr. Griswoip. Thank you, I would, sir. 

Senator Satronstaty. Without objection, that will be done. It 
will follow your oral statement. 

Mr. Stults, have you any questions? 

Mr. Sruxts. Mr. Griswold, many of the practitioners of the art 
of tax advising have been concerned about the statute of limitations 
problem which arose certainly in the Northwestern States case, where 
a company had been proceeding rather blindly over 25 years and 
suddenly got hit by the taxes, the penalties and interest for a 25- 
year period. Do you feel that some of your clients might be after 
you if such an occurrence hit them ? 

Mr. Griswoip. Yes, I do, Mr. Stults. I feel that, for example, 
as you and I recall, in the Northwestern case the amount was stag- 
gering, I think it was around $25,000, whereas in the Georgia case 
it was only around $1,300. 

Mr. Sruurs. It was about $100,000 in Northwestern. 

Mr. Griswotp. Well, to pinpoint the problem here, most of my 
clients go on the assumption that 3 years after the date of filing a 
tax return they are no longer subject to taxes except in the case of 
willful misrepresentation or fraud or gross negligence. That is, 
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they are no longer liable 3 years after filing their Federal and State 
tax return for additional tax assessment. 

Now the Northwestern States case, as you pointed out, suddenly 
showed them a great danger. For example, a Massachusetts corpora- 
tion which was operating similar, say, to Northwestern in Minnesota, 
if Minnesota got news that this Massachusetts corporation was in 
Minnesota, how would it do it? 

It would probably find out by looking at the social security tax 
returns and saying, “Hey, you have an employee over here, and un- 
der our statute, which has now been held constitutional in February 
of 1959, we are going to tax you, and we are going to go way back.” 

It would seem to me that the Congress, one of the things they could 
do in remedial legislation, would be to have a cutoff date. In other 
words, institute a statute of limitations similar to what the House 
Ways and Means Committee has had for years, has recommended for 
years, in the Internal Revenue Code, namely, a reasonable period, 
a 3-year period. 

The tax commissioner of Massachusetts has been very cooperative 
in this matter. We have had a problem here in Massachusetts where 
our nonresidents have been somewhat reluctant to file personal and 
business tax returns. They sort of declared an amnesty here and per- 
mitted them to come forward and pay the tax itself, without imposing 
a severe penalty and interest on them because, shall we say, through 
negligence they failed to file a return. 

t would seem to me that, whatever action the Congress took, that 
they would put in some type of a statute of limitations to prevent 
what did happen in the Minnesota case. 

Senator Satronstaty. Thank you. 

Mr. Putnam? 

Mr, Putnam. Do.you mean 3 years, Mr. Griswold? 

Mr. Griswotp. Well, I do, because I will tell you, it is sort of 
axiomatic among small and large business now. They are used to 
working under that. The Congress in its wisdom saw fit to put a 
3-year statute of limitations in the 1954 Internal Revenue Code. We 
are used to working under that. 

So I would recommend 3 years. 

Senator Satronstaty. Thank you very much, sir, for coming and 
for your helpful advice. 

r. Griswotp. Thank you very much for the privilege, sir. 

Senator Sauronstaty. We will include in the record at this point 
Mr. Griswold’s prepared statement. 

Mr. Grisworp. Thank you. 

(The statement referred to follows.) 


PREPARED STATEMENT OF HENRY J. GRISWOLD, CHAIRMAN, TAx COMMITTEE, 
SMALLER BUSINESS ASSOCIATION OF NEW ENGLAND 


Senator Saltonstall, I am Henry J. Griswold of Wellesley, Mass. I am a certi- 
fied public accountant and an attorney at law in this State. I am a partner 
in Scovell, Wellington & Co., a national firm of accountants and management 
consultants with offices in principal cities of the United States. My firm per- 
forms tax services for hundreds of small business companies in this country. 
I personally devote a great deal of my time to advising clients as to the impact 
of State tax levies on their interstate and intrastate commercial activities. 

I appear here today in my capacity as chairman of the taxation committee of 
the Smaller Business Association of New England. The major objective of 
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this committee and indeed, of the association, is to assist in the growth of small 
pusiness in our New England area by actively seeking the support of the Con- 
gress in minimizing or reducing the tax burdens placed upon smaller business. 


THE PROBLEM 


On February 24, 1959, in the case of Northwestern States Portland Cement Co. 
y. State of Minnesota, Mr. Justice Clark in delivering the opinion of the Supreme 
Court of the United States concluded that “net income from the interstate oper- 
ations of a foreign corporation may be subjected to State taxation provided the 
levy is not discriminatory and is properly apportioned to local activities within 
the taxing State.” 


OPINION AS TO CONSTITUTIONALITY OF STATE LEVIES ON INCOME DERIVED FrRoM 
INTERSTATE COMMERCE 


I respectfully disagree with the opinion of the majority, and I agree with 
Justice Whittaker who in his dissenting opinion concluded his long dissent by 
stating “The commerce clause denies State power to regulate interstate com- 
merce. It vests that power exclusively in Congress. Direct taxation of ‘exclu- 
sively interstate commerce’ is a substantial regulation of it and, therefore, in the 
absence of congressional consent, the State may not directly tax it. This Court 
has so held every time the question has been presented here until today. With- 
out congressional consent, the States of Minnesota and Georgia have laid taxes 
directly on what they admit was ‘exclusively interstate commerce.’ Hence, in 
my views, these levies plainly violated the commerce clause of the Constitution 
and cannot stand consistently therewith and with our prior cases.” 

In my own opinion, since from the facts and the findings of both the Minne- 
sota and Georgia cases no income was derived from intrastate commerce within 
the taxing States then such levies violated the commerce clause which provides 
that “The Congress shall have the Power * * * to regulate Commerce with 
Foreign Nations, and among the several States, and with the Indian Tribes. 
¢*#s¢” U.S. Const. art. I, p. 8, cl. 3. 

My association holds that such State taxes as were in the subject cases levied 
on business activities are a burden on and a deterrent to interstate commerce 
and a usurpation by the States of a power vested solely in the Congress. We 
respectfully request relief by the Congress from imposition of State taxes levied 
on interstate activities. 


OPINION AS TO THE ADDITIONAL BURDENS WHICH WILL BE PLACED ON AND 
RESTRICT BUSINESS 


Even if we are to accept the soundness of the majority opinion and agree that 
each of our 49 States may tax all income of a business which is related to the 
levying State by virtue of interstate transactions conducted within the taxing 
State, or if we are to agree that such taxation does not violate either the com- 
merce or the due process clauses of the Constitution, still small business is faced 
with the real specter of an almost immediate new, harsh burden to be placed on 
it; namely, that of the near term imposition by all States of taxes on their income. 
Small business is face to face with the problems of defining net income in multi- 
tudinous ways, of maintaining records of sales, costs and expenses by States. 

Justice Frankfurter, a former resident of this State, graphically described 
the foreseeable additional burdens to be placed on small and large business as a 
result of the principle set forth in the Northwestern and Stockham majority 
opinion. In his dissent, Justice Frankfurter had this to say: 

“T think that interstate commerce will be not merely argumentatively but 
actively burdened for two reasons: First, there are thousands of relatively small 
or moderate size corporations doing exclusively interstate business spread over 
several States. To subject these corporations to a separate income tax in each 
of these States means that they will have to keep books, make returns, store 
records, and engage legal counsel, all to meet the divers and variegated tax laws 
of 49 States, with their different times for filing returns, different tax structures; 
different modes for determining net income, and different, often conflicting, for- 
mulas of apportionment. This will often involve large increases in bookkeeping, 
accounting, and legal paraphernalia to meet these new demands. The cost of such 
a far-flung scheme for complying with the tax requirements of the different States 
may well exceed the burden of the taxes themselves, especially in the case of 
small companies doing a small volume of business in several States.” 
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Justice Frankfurter states that in practice the Northwestern-Stockham cage 
will lead to a second burden; namely, excessive litigation as to whether the 
State tax levies are in fact nondiscriminating as between resident and foreign 
companies and whether the formulas are reasonably related to local activities, 

This decision is a direct invitation to all States to enact statutes levying taxes 
on all corporations doing interstate business. To illustrate the bookkeeping and 
tax burdens which will result without remedial legislation from this decision, if 
the Northwestern or Stockham companies were domiciled in Massachusetts and 
soliciting business within Minnesota or Georgia under the present tax laws of 
these three States, as I interpret them, then Northwestern would be required to 
pay a tax on all its net income at 5% percent, plus a 23 percent surtax to 
Massachusetts and, additionally, Northwestern would be required to pay a tax 
on that portion of its net income measured by. the three-part formula of Min. 
nesota and the three-part formula of Georgia at the rates of tax levied by these 
States, and this despite the fact it accepted no orders, had no inventories, had 
but one or a very few resident employees, and had no production or storage 
facilities in the foreign States. Additionally, the records would have to be kept 
to show net income derived from sales to all foreign purchasers; an almost 
impossible task for small business. 

In conclusion, Senator Saltonstall, small business of New England looks to 
the Congress and particularly to your Senate committee to assist by remedial 
legislation in either preventing multiple taxation of income or in establishing 
uniformity of State tax forms, levying formulas, and procedures. 

I deeply appreciate this opportunity to present the views of my association 
to you and through you to your fellow inembers of the Senate Select Committee 
on Small Business which has already done so much to assist the smaller business 
of New England. 


Senator SatronstaLu. The next witness is Prof. Arnold Soloway, 
assistant professor of economics at Harvard University, 

Is Professor Soloway here? 

Mr. Purnam, Mr. Soloway is unable to be present but has submitted 
a statement. 

Senator SaLtonstaLL. Without objection, it will be included in the 


record. 
(The statement follows :) 


PREPARED STATEMENT OF ARNOLD M. SoLoway, ASSISTANT PROFESSOR OF 
EcoNoMIcs, HARVARD UNIVERSITY, CAMBRIDGE, MASs. 


May I just offer these brief comments: 

(1) I agree with all the business spokesmen who have stressed the inordinate 
expense and difficulty which would be involved in the attempt to comply with 
corporate tax laws in the majority of our States, 

(2) Even more fundamentally, I believe the whole concept of individual States 
taxing national corporations is wrong. The present problem just illustrates 
some of the difficulties. 

(3) The only choice of remedies, it seems to me, is either (a) to develop a 
formula for assessing corporate tax liabilities among the States. Such a formula 
could never be completely satisfactory, and there is even a serious question 
that it would be workable. Nevertheless, it seems to me this line represents the 
most immediately practicable attempt at solution. (v%) A more far-reaching 
approach to the problem of overlapping taxation. This would involve the intro- 
duction of a tax-sharing plan between the Federal government and the States, 
or a special tax-credit device which would provide the States with revenue and 
at the same time simplify corporate tax accounting. 

I realize that these bare sketches can add very little to the expert testimony 
you have already received. I hope, however, that. they will be taken at least as 
evidence of my concern with the problem and the possible avenues as I see them 


for remedy. 
Senator Sarronstauu. We will call on Mr. Everett Bowden, treas- 
urer of the Forbes Lithograph Manufacturing Co., of Chelsea, Mass. 
Mr. Bowden? 
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STATEMENT OF EVERETT BOWDEN, TREASURER, FORBES LITHO- 
GRAPH MANUFACTURING C0., CHELSEA, MASS., REPRESENTING 
THE NATIONAL ASSOCIATION OF LITHOGRAPHERS & PRINTERS 


Mr. Bowoven. Senator Saltonstall, my name is Everett Bowden 
and I am appearing on behalf of the Lithographers and Printers 
National Association and the Forbes Lithograph Manufacturing Co. 

In order to familiarize you with the organizations which I am 
representing, the Lithographers and Printers National Association is 
a trade association with executive offices in Washington, D.C., and 
represents approximately 200 lithographing and printing concerns 
throughout the United States and its Territories. These companies 
vary in size from 15 employees to 2,000 employees. I am also chair- 
man of the cost, accounting and financial management committee of 
this association which deals with financial and “tax problems of the 
industry. 

The Forbes Lithograph Manufacturing Co. is a corporation en- 
gaged in lithographing and printing with its manufacturing plant 
Jocated in Chelses a, Mass. I am treasurer of this company, 

The recent decisions of the Supreme Court of the United States 
clearing the road for increased State taxation on businesses engaged 
in interstate commerce is of great concern to our industry and in 
particular to my company. At Forbes Lithograph Manufacturing 
Co. we operate only one manufacturing plant. No warehousing is 
done outside the State of Massachusetts. We do, however, operate 
sales offices out of the Commonwealth of Massachusetts and our sales- 
men solicit business in approximately 30 States. No property other 
than a very small amount of office equipment in our sales offices is 
owned by my company in States other than Massachusetts. 

Based upon the decision of the Supreme Court, we would become 
subject to State income taxes in about 10 or 12 States merely because 
of our distribution of products in these States. 

As treasurer of Forbes, I am certain that the additional overhead 
expenses involved in additional accounting work, additional auditing 
expenses and additional work by tax counsel would exceed the amount 
of the taxes involved. This, of course, is in addition to the large 
amount of accounting cost already involved in the collection and 
handling of Federal and State taxes for employees. 

All of this additional overhead expense first decreases the already 
unsatisfactory net profit of our industry and second discourages in- 
vestors in small business as well as the establishment of new com- 
panies. It also has an adverse effect on the amount of Federal in- 
come taxes which our company and others in the industry pay, in that 
the State taxes are a deductible item, and the additional expenses of 
complying with the various State laws reduces taxable income. 

Another point of large concern in the Supreme Court decision is the 
allocation of taxable income among the various States in which we 
would be subject to tax. In the absence of a coordinated method of 
allocation it would be very probable that the total of the income allo- 
cated to each State would exceed 100 percent of the corporation’s in- 
come. This is definitely an inequity and results in double taxation 
on a State level. 
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At the present time the manner in which Forbes conducts its busi- 
ness results in 100 percent of its income being allocated to Massachu- 
setts. If the solicitation of orders in other States results in subject- 
ing the company to tax on all of its interstate business the Massachu- 
setts fraction will be reduced, but due to variations between State ap- 
portionment formulas, Forbes could well be subjected to State taxes 
on 110 to 120 percent of its net income. There are many lithographing 
and printing companies which operate more extensively in interstate 
commerce than we do—in fact, most of them have more sales offices 
located in States other than that of their plant. 

On behalf of the organizations which I represent, we feel that the 
lithographing and printing industry should bear its part in supplying 
the revenues necessary for the proper functioning of State govern- 
ment, however, the subjection of the average printer and lithographer 
to taxation in States where it has no property or permanent establish- 
ments has serious implications. 

In general most States do not have regulations and instructions per- 
taining to the determination of their taxes on a basis which is com- 
parable to those interpreting the Federal taxing statutes. 

For the most part, the amounts involved will be minor but the cost 
of preparation by the taxpayers and the administrative costs to the 
various States will be extensive. It is just as expensive to prepare a 
return involving a tax of $50 as it is to prepare one involving a much 
larger amount. 

At present many of the States do not tax interstate commerce. The 
basis on which they presently collect taxes, however, will be eroded 
because of the allocation of corporate income to States taxing inter- 
state commerce. Therefore, it is logical to assume that it will only be 
a matter of time until virtually every State will have legislation levy- 
ing a tax against interstate commerce unless Congress takes action to 
prevent such a chaotic condition. 

As Congress has not expressed its opinion in this matter prior to 
the decision of the Supreme Court, we represent that a tax imposed 
by a State on the income of firms engaged solely in interstate com- 
merce within its borders is an undue burden on interstate commerce 
and we ask the enactment of legislation to render it unlawful. 

In the absence of such legislation, we strongly recommend that 
States be limited in their authority to tax corporations and such right 
be limited to those States where a significant amount of property and 
manufacturing operations are located. 

We further strongly recommend that if States are permitted to 
tax income from interstate commerce that a uniform apportionment 
formula be subscribed by Congress. 

Thank you, Mr. Chairman. 

Senator Sauronstatt. Thank you, Mr. Bowden. 

Are there any questions ? 

Mr. Srutts. Mr. Chairman, I have no questions but I do want to 
take notice of the fact that Mr. Bowden and other business witnesses 
stress that they are perfectly willing to pay their fair share of 
taxation. 

Mr. Bowpen. That is right. 

Mr. Sruxts. You are willing to pay the cost of Government, what 
you feel is your share ? 

Mr. Bowpen. Yes. 
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Mr. Stuuts. But you feel where it costs you more to collect the tax 
and it costs the State more to dun you for the tax than you are going 
to remit, it does not make good sense; is that correct ? 

Mr. Bowpven. That is right. 

Senator SatronsTaL.. In addition to that, as Mr. Stults pointed 
out to me while you were testifying, Mr. Bowden, these additional 
costs are business deductions so they are resulting in additional 
State taxes and the additional reductions will cut down on the Federal 
tax, so the Federal Government has a direct interest, may have a 
direct interest, in this problem. 

Mr. Putnam ? 

Mr. Putnam. No questions. 

Senator Sauronstauti. Thank you, sir. 

Mr. Bowpen. Thank you. 

Senator Satronstauy. Is Mr. Robert Capeless, the tax commis- 
sioner of Massachusetts, here ? 


STATEMENT OF OWEN L. CLARKE, CHIEF OF THE BUREAU OF 
CORPORATIONS, DEPARTMENT OF CORPORATIONS AND TAXA- 
TION, COMMONWEALTH OF MASSACHUSETTS, APPEARING FOR 
ROBERT CAPELESS, TAX COMMISSIONER, COMMONWEALTH OF 
MASSACHUSETTS, BOSTON, MASS. 


Mr. Crarxe. Senator Saltonstall and members of the committee, 
my name is Owen L. Clarke. I am chief of the Bureau of Corpora- 
tions in the Department of Corporations and Taxation. I am author- 
ized to appear here for Commissioner Robert Capeless, who is pres- 
ently in a conference on tax matters in Massachusetts and regrets that 
he is unable to appear here at this time. 

In your invitation to Commissioner Capeless, you indicated that 
you wished the tax department to give some testimony, not on the 
question as to whether or not this type of taxation should be levied, 
but testimony on what the experience of Massachusetts has been in 
administering a so-called allocation formula for corporations which 
are taxable in Massachusetts. I will limit my remarks to an allo- 
cation formula and to the experience which the Commonwealth of 
Massachusetts has in taxing corporations on the allocation of income. 

Massachusetts taxes corporations on an excise basis, that is, the 
so-called privilege tax, which is somewhat different from the particu- 
lar type of tax as decided in the Northwestern case and in the Stock- 
ham Valves case. Nevertheless in those cases there is the question of 
income and the allocation of income which is, of course, part of our 
excise measure. 

Massachusetts uses the taxable income as a measure of a portion of 
its excise. To that income we add the capital measure which is 
another portion of our Massachusetts tax. But in arriving at the 
amount of income which shall be contributed to the excise measure we 
are involved directly in the question of the allocation of income by 
corporations doing business in Massachusetts and in other States or 
countries. 

From the experience of the tax department, and as the chief of the 
bureau which administers the particular law, I think that the so-called 
“Massachusetts formula,” for the allocation of income, as Massa- 
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chusetts administers it, is a relatively simple method for allocating 
income—if there is such a thing. 

It is difficult in any event to allocate income properly to a State, 
I think that the Massachusetts definitions which are contained in 
sections 37, 38, and 42 of chapter 63 of the general laws give relatively 
easy guides for apportioning income of corporations which do busi- 
hess in many States. 

The Massachusetts allocation formula first allocates income, that 
is to say, it takes the income of a corporation and in effect. classifies 
it. It first classifies the income according to nonbusiness and business 
income. The nonbusiness income is classified according to gains, 
interest, and dividends. 

The gains are classified according to the gains on the sales of tangible 
or intangible assets. Gains on the sale of tangible assets are allocated 
to the State in which the tangible assets were sold. The gain on 
intangible assets are allocated to the State of incorporation. 

After it makes the specific allocation, the formula provides that the 
remainder income, which is the business income, the operating income 
of the corporation, shall be allocated according to the three-factor 
formula: Property, wages, and gross receipts. 

In arriving at the allocation formula, we in the tax department 
have relatively little difficulty in determining the tangible property 
portion on the allocation of income. We do not allocate tangible 
property on anything other than title of property. We make no 
attribution to tangible property or rented property, simply property 
owned. 

Property rented by the corporation is not included in the tangible 
property allocation as is done in New York and some other States, 

The question of the allocation of the wages in the Massachusetts 
formula also is relatively simple and direct. The wages are al- 
located according to employees of the corporation. And there is 
already a well-established body of law of employee and employer 
relationship, and we do not have much difficulty in determining who 
is, or is not, an employee of the corporation. 

In Massachusetts we do have in our present law a rather strict defini- 
tion of the assignability of the wage of that employee. That em- 
ployee’s wage is assignable to Massachusetts if the employee is chiefly 
situated at, connected with, or sent out from premises owned or rented 
in the Commonwealth for the conduct of business. 

If he is chiefly situated at, connected with, or sent out from premises 
owned or rented outside of the Commonwealth, then his wages are 
allocated outside of the Commonwealth. In other words, his wages 
will be in the demoninator of the fraction, but will not be in the 
numerator of the fraction. 

We find from experience that we have relatively little difficulty in 
the allocation of the wage factor once we have determined the ques- 
tion as to whether or not the premises are rented by the corporation 
for the conduct of its business outside of the Commonwealth. 

The third factor is the allocation on the basis of sales and gross 
receipts. Under section 38, subsection 6, we define those receipts which 
are assignable to Massachusetts. They are sales, rent, and royalties 
from the use of property within the Commonwealth. All sales are 
assignable to Massachusetts except those sales which are negotiated 
or affected on behalf of the corporation by agents or agencies chiefly 





sit! 
out 


Sir 
in 

WO 
no} 


ab] 


fai 








Vs 


" 02 A or 


STATE TAXATION ON INTERSTATE COMMERCE, 1959 279 


situated at, connected with or sent out from premises owned or rented 
outside of the Commonwealth. 

Now it is in the area of the sales factor that the most difficulty arises 
in determining the amount of income which is allocable to the Com- 
monwealth. We have a rather difficult statute in the use of one word, 
a conjunction “or.” 

Our statute refers to negotiating or affecting the sale. But we 
expect to clarify that difficulty in our law in the current session of the 
legislature. But other than that, the assignability of a sale will al- 
ways remain—if you use the sales factor as one of the methods for 
allocation—will always remain the most difficult portion of it. 

I think that the history of Massachuetts in the determination of the 
sale, which in effect is very much confirmed in the Uniform Alloca- 
tion Act, is the best definition of assignability of a sale. 

Some reference has been made about the value of the Uniform 
Allocation Law. From our experience in Massachusetts, I would say 
that the Uniform Allocation Law has in itself a very difficult aspect 
if it is adopted. It has the difficult aspect, if we are trying to arrive 
at a simple law, of assigning the nonbusiness income of the corpora- 
tion, not to the State of incorporation or organization, but to the 
so-called State of commercial domicile. 

That is to say, to the State where most of the business takes place. 
Well that again is always a matter very difficult to determine. Many 
States consider themselves to be the commercial domicile of a corpora- 
tion. For example, if the plant is located in Massachusetts, 98 per- 
cent of its tangible property being here in the form of its plant, 
machinery, and equipment, but its sales office and its general executive 
offices are located in New York State, with a relatively small portion 
of its salaries assignable to New York State to those executive offices, 
as compared to the wages paid to the employees within the plant, New 
York State considers that the commercial domicile of that corporation 
is New York State by virtue of the fact that the direction of the cor- 

ration, the executive operation of the corporation, is in New York. 
ince all of the sales would be made or consummated in the sales office 
in New York, New York would claim the commercial domicile and 
would lay tax claim to the income of that corporation from the 
nonbusiness income. 

Massachusetts says that the nonbusiness income properly is assign- 
able to the State of incorporation, and I feel that that is the easiest 
and simplest way of assignability. It may not be ultimately the 
fairest way, but we are now getting in an area of taxation which is 
the most complex area that I have been in in my work in the tax 
field, and I think that it is incumbent upon whatever authorities are 
to take over the solution of this problem to come out with as simple 
an arrangement for the taxation of this type of activity. 

Senator SatronsTauu. Thank you, very much. 

In substance what you mean is that this formula that you have just 
described in detail might be, or might form the basis of a formula 
that the Federal Government might make for the States in the Union ? 

Mr. Cuarxe. I think that the only solution of this problem is for 
Congress to write a law setting up the allocation formula, setting up 
the methods for administering the taxation of these corporations, 
requiring all States to allocate income on exactly the same formula 
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and to provide appeals from the State administrative action to a court 
or to an appellate board, which is common to the country. 

Senator Satronstauu. Mr. Stults? 

Mr. Sruurs. Mr. Ciarke, you apportion the sales to the State where 
negotiated ; is that right ? 

Mr. Cuarke. The assignability of a sale is based on the negotiating 
or affecting by an agent or agency. It does not have to be a salesman, 

Mr. Srutts. Now what is to prohibit all Massachusetts firms from, 
let us say, having no sales accepting offices in the State of Massa- 
chusetts, but rather, let us say, taking it to Connecticut, I think 
where it is a point of destination rather than a commercially nego- 
tiated State. This way it would escape taxation in Connecticut .. 
cause this is neither the point where the goods are produced nor 
are they destined for Connecticut. It alll take it away from you 
because it was negotiated in Connecticut. 

Mr. Crarke. That is why I say we are attempting to clarify our 
law. Our law presently, vis-a-vis, for example, New York, which is 
the one State we are in competition with as far as the assignability of 
sales is concerned, New York State says the sale is assignable to New 
York State if the order is appropriated to the goods at the time of the 
sale. The goods must be located in the State of New York. 

Massachusetts the sale is not assignable to Massachusetts unless 
it’ is negotiated or affected here. Now, of course, under the Massa- 
chusetts law, the sale would be negotiated in New York City, but the 
goods may be located in the plant in Fall River at the time the sale is 
negotiated. 

t is not a sale assignable to New York because the goods are lo- 
cated in Massachusetts at the time the sale is consummated in New 
York. So we have an area of sales made by this corporation which 
have escaped taxation, both in Massachusetts and in New York. 

Mr. Struts. So the reverse side of the coin, the example you gave, 
would be a firm having the goods in New York and making the sales 
in Boston. It would be hit twice at that time, is that right ? 

Mr. CuarKke. That is right. 

Mr. Sruuts. You feel that your commissioner here and the State 
administration would be willing to sit down and be reasonable about 
a standard formula—would this make it easier, for example, for you 
to work in your State tax department ? 

Mr. Crarke. I think it would be easier for all. I think the prob- 
lems that are confronting State tax experts, as a result of these deci- 
sions, make it mandatory that the State administrators sit down and 
do something about it, or accept what should be written by Congress 
in this field. 

I think that the immediate result of these decisions is going to be 
an attempt by the various States, particularly a State like Massachu- 
setts, to hold as much as it can in the face of this decision. 

Now I have ruled on the question of interstate commerce in the 
Massachusetts Tax Department for many years. I thought I was 
always right when I made these decisions on interstate commerce 
until last February. As a result of the February decisions the section 
of the law under which Massachusetts disallowed the allocation of 
income to these other States, based on these interstate operations, has 
to be completely reinterpreted. 
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We had under section 10 a statement that a corporation could not 
allocate income outside of Massachusetts unless its activities in such 
other State or country were of a nature which gave that other State or 
country the jurisdiction to tax the corporations. 

Now we claimed, I guess for 150 years that has been so, that the 
other State or country had no jurisdiction to tax the corporation on 
account of interstate activities, and therefore there could be no alloca- 
tion. Now under the Northwestern decision, the other States do have 
a jurisdiction, all of a sudden, and therefore section 10 of our law 
must now allow the fact of allocation. 

Once the fact of allocation has been allowed, we now come down into 
the question of the amount of the allocation, and we in Massachusetts, 
and I assume the tax administrations all over the country, are going 
to attempt to limit the amount of allocation now that we have been 
forced to allow the fact of allocation. The amount of allocation that 
we disallow is going to be the amount of allocation which is going to 
be picked up in the other States, and as such will constitute the so- 
called double taxation or triple taxation the taxpayers are complain- 
ing about. 

State tax administrators armed with their own State laws, are 

oing to administer the State law 50 different ways unless other laws 
intervene which will limit their powers of interpretation. 

Of course this proposed law that you are talking about is going to 
affect only corporations which are engaged in the “interstate com- 
merce field,” so-called. It will not get into the area of the present 
taxation of corporations which conduct intrastate business, even 
though they are in the interstate field. 

Mr. Sruurs. Certainly Congress would have little power in the 
intrastate field. 

Mr. Ciarke. That is right. 

Senator SauronsraLu. Thank you, sir. Mr. Putnam. 

Mr. Putnam. Mr. Clarke, what has been the immediate impact on 
your operations of the February 1959 Supreme Court decision ? 

Mr. Ciarke. Well the immediate impact, Mr. Putnam, has been 
that we have been getting inquiries, let me say, as to what. Massachu- 
setts is going to do in the taxation of corporations where we have in 
the past disallowed any allocation of income. And our answer has 
been—“we now admit the fact of allocation, you now must present to 
us the statements relative to the amount of allocation which is allow- 
able,” and we are going to rigidly interpret the statute under sections 
4,5, and 6 which we did not have to do previously. 

Previously these corporations paid 100 percent of their income to 
Massachusetts and such income was assignable 100 percent to Massa- 
chusetts. Now they are going to attempt, I assume, reasonably so, to 
allocate income, let’s say, to Georgia and Minnesota. If they paid an 
income to Massachusetts on 100 percent of income last year, they had 
a State impact of $6,750. They consider that their State tax. Next 
year they are willing to pay $6,750, but they want now to have Massa- 
chusetts say, “You get $5,000 and these other States will get the 
$1,750” —“we are still only going to pay $6,750 as a State tax”—‘“or 
attempt to do so.” 

_Mr. Purnam. I am wondering particularly if the new interpreta- 
tion will mean new corporate taxpayers for you or new revenue for 
Massachusetts ? 
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Mr. CruarKke. Massachusetts, you understand, has an excise law and 

we are prevented under our present statute from taxing the income 
of these interstate corporations. We are not an income tax State as 
far as corporations are concerned, we are a privilege State. We tax 
foreign corporations for the privilege of engaging in business activi- 
ties in Massachusetts. And you will recall the Spector case ° referred 
to in these decisions. Privilege tax States cannot enter into this field. 
They have to pass a law taxing the income directly, of interstate com- 
merce corporations; they cannot tax inters‘ate commerce corporations 
under their privilege laws. 
_ Now if Massachusetts decides to pass a law taxing the income of 
interstate corporations they will get additional income, but it will 
be offset by the income which probably will go out on the basis of the 
allocation presently not allowed to corporations paying taxes 100 per. 
cent to Massachusetts. 

Mr. Purnam. But as the law stands now you believe it means no 
additional revenue and no additional taxpayers? 

Mr. Crarxe. It means loss of revenue to Massachusetts. You see, 
these corporations presently taxable, are going to automatically be 
allowed to allocate, and many of them do have tangible property lo- 
cated outside the Commonwealth. At least to the extent of their 
tangible property, they now are allowed allocation out where they 
never were allowed it out before because the fact of allocation did not 
exist before. 

Mr. Putnam. Do you have an estimate of how much will be lost? 

Mr. CiarKe. We do not have an estimate. 

Mr. Putnam. Is the income now $5.4 million, roughly ? 

Mr. Stouts. 5.4 percent. 

Mr. Purnam. That is right, percent of income. 5.4 percent of the 
total State income. 

Mr. CrarKe. I have been studying your figure here, and I do not 
quite know what the figure means. 

Mr. Putnam. The 5.4 figure we had was a percent of the State's 
revenue from corporations. 

Mr. CrarKke. From the corporate excise tax ? 

Mr. Putnam. Yes. 

Mr. Crarxe. Well, the corporate excise tax, you understand, in- 
cludes a measure beyond the income measure. 

Mr. Putnam. Right. 

Mr. Crarke. And on this question of the loss of that income meas- 
ure, the reduction of the income measure, and therefore reduction of 
the total corporate excise tax is something which we are presently 
confronted with as a result of this decision without any change in the 
Massachusetts law. 

Mr. Srvutts. Has the Commissioner or Governor made a recom- 
mendation to change your law from the privelege to the income tax! 

Mr. CrarKe. We have the matter under study. Not necessarily to 
change it from a privilege tax, but we have a question of this addi- 
tional element of taxation in the State field under consideration. 

Mr. Struts. Thank you. 

Senator SartonstaLL. Thank you very much, Mr. Clarke. Please 
give my kind regards to Mr. Capeless. 


6 Spector Motor Service v. O’Conmor, 340 U.S. 602 (1951). 
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Mr. Cuarke. Thank you very much. 

Senator SALTONSTALL. The committee has received two commu- 
nications which the chairman will not read entirely but would like 
to put into the record. One is from the Bay State Abrasive Products 
Co., signed by Mr. A. E. Gilman, treasurer, in which he says, in sub- 
stance, the cost to his company might well be between $50,000 and 
$100,000 to work out these new taxes. 

And the other is a telegram from the General Electric Co. in which 
they say they have no suggestions at this time but are studying this 

roblem and will communicate with us at a later time. 


Without objection we will put those two matters in the record. 
(The documents referred to follow :) 


PREPARED STATEMENT OF A, E. GILMAN, TREASURER, BAY STATE 
ABRASIVE Propucts Co., WESTBORO, MASS. 


The recent Supreme Court decisions pertaining to taxation of interstate com- 
merce is of the utmost concern and alarm to us. 

We are a small company—employing less than 1,000 persons—engaged in an 
intensely competitive industry. Despite this competitive factor and inadequate 
capitalization from our beginning, we have managed to grow and become a 
highly regarded company. Perhaps the enclosed booklet will more adequately 
explain our company and its achievements.’ 

There has been a great deal of talk and discussion in the Congress about the 
protection, preservation, and promotion of small business. Yet, the recent 
Supreme Court decisions are designed to jeopardize the very life of companies 
such as ours. As you undoubtedly know, there are already a number of States 
which are hastening to squeeze all possible revenue from this new opening. 

We are faced with the following: 

(a) Double tawation.—Although we are presently doing business in all of the 
48 States, we are required to pay taxes on sales to the Commonwealth of Massa- 
chusetts in all but six States. Under the recent decisions, we may be and 
undoubtedly will in many cases be taxed on sales made in 44 other States in- 
cluding Alaska and Hawaii. This becomes even more involved when the ques- 
tion of taxation arises on shipments made from a warehouse in Illinois to a 
location in Wisconsin. 

(b) Legal counsel.—With such legal entanglements that are bound to accrue 
from these decisions, we will have to engage highly competent legal counsel. 
Because of the number of States involved, it may even become necessary to 
have legal counsel in a number of States. Needless to say, the engagement of 
highly competent legal advice is a costly one. 

(c) Tax personnel.—With the various reports, tax returns and regulations, we 
will have to have a tax specialist hired in our organization. This not only means 
a high level salaried individual, but also certain clerical personnel, fringe benefits, 
office space, and numerous tax services, guides, etc. 

(d) Accounting systems.—In order to properly segregate sales and other data, 
our entire accounting and reporting system must be reevaluated and changed. 
This will undoubtedly mean new personnel as well as additional tabulating and 
other equipment. Such costs alone would run into several thousand dollars a 
month. 

These costs—and there will probably be some which we have not foreseen— 
could easily amount to from $50,000 to well over to $100,000 per year. The in- 
currence of such additional costs, must come from reductions in our research, 
sales, engineering, technical, or other administrative personnel plus reduced 
capital expenditures. Such reductions, when one must fight to just stay alive, 
may well be disastrous for some of us. 

We earnestly ask that you and your colleagues take prompt and effective 
action to clarify this issue and protect companies such as ourselves. Perhaps 
it is well to bear in mind that the ultimate effect of these decisions will be much 
more disastrous for companies our size than for the giant corporations which 
are already engaged in intrastate business in most of the States. 

We sincerely trust you will pledge your utmost efforts to this matter. 





1 Retained in committee files. 
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EXHIBIT No. 2 
TELEGRAM From A. T. CHANDONNET, GENERAL ELEctTRIC Co., LYNN, Mass. 


In order obtain some information for possible testimony I have checked 
matter referred to your wire with Tax Services Division of our company in New 
York. I find this group has not had sufficient time to complete its study of 
effect of this ruling on many States including Massachusetts in which we op- 
erate. Therefore will be unable make much contribution at Friday’s hearing that 
would shed any light on our situation until our studies are completed. May 
we therefore be excused from hearing on Friday. You may be assured we shall 
continue our communications on Massachusetts taxes and State spending as we 
receive new information. Thank you again for your consideration. 

~ , ° * 

Senator SarronsraLy. There are two more representatives of in- 
dustry here, of associations of industries, and the Chair will call upon 
them at this time. 

Mr. Bennett. W. Benson, president of the Massachusetts Furniture 
& Piano Movers Association, Inc. 

Is Mr. Benson here? 


STATEMENT OF BENNETT W. BENSON, TREASURER, ANDERSON & 
BENSON CORP., SPRINGFIELD, MASS., ON BEHALF OF THE 
MOVERS CONFERENCE OF AMERICA AND THE MASSACHUSETTS 
FURNITURE & PIANO MOVERS ASSOCIATION, INC. 


Senator Satronstaty, Mr. Benson, without objection, we could put 
your full statement into the record following your oral presentation, 
and then perhaps you could summarize it briefly. 

Mr. Benson. Senator Saltonstall and members of the committee 
and gentlemen, my statement is addressed to this honorable committee 
on behalf of our State Moving Organization and its 300 constituent 
members and on behalf of the Movers Conference of America, our 
national movers’ organization, with offices located in Washington, 
D.C, 

My name is Bennett W. Benson. I am president of the Massachusetts 
Furniture & Piano Movers Association, Inc., which has offices in 
Cambridge, Mass., and treasurer of Anderson & Benson Corp., of 
Springfield, Mass. 

I know that there are others present who want to be heard, so I will 
keep my remarks brief. They are all presented in the brief. 

Out of our membership of 300 I venture to say there are about 85 
percent of the members who operate from one to three trucks or 
pieces of equipment, which places them definitely in a small business 
category. Right now many of them are struggling with their financial 
obligations in order to stay in business. Never before in the history 
of the moving industry have the small operators needed more relief 
than they need today. 

To digress from this, I am sure you are all well acquainted with 
the various highway use taxes, ton-mile taxes and other taxes incident 
to our business. Practically all of the movers in Massachusetts are 
individual operators, that is to say, they are engaged in a family- 
type business where their sons or perhaps near relatives work with 
hath and that being the case their businesses are not large. And it 
is not an easy matter for people in this type of work to keep up with 
Federal and State regulations, and particularly with tax matters. 
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It is not economically possible for the mover to deal with the multi- 
tude of taxes, and the smaller he is the more difficult it is for him to 
comply with the taxes and regulations. 

There is much to be said in connection with the subject being dis- 
cussed here today, but in order to conserve time I will conclude my 
remarks because I am sure they are all contained in the brief. 

Senator SatronstaLtt. Thank you very much, Mr. Benson. 

Are there any questions? Have you any questions, Mr. Stults? 

Mr. Stuuts. I have no questions, Mr. Chairman. 

Senator SautonstatL. Mr. Putnam? 

Mr. Putnam. No questions. 

Senator SatronstaLi. We appreciate your coming and appreciate 
the difficulties of a small family business and what it means. 

We will include in the record at this point Mr. Benson’s complete 
statement. 

Mr. Benson. Thank you. 

(The statement follows.) 


PREPARED STATEMENT OF BENNETT W. BENSON, ON BEHALF OF THE Movers Con- 
FERENCE OF AMERICA AND OF THE MASSACHUSETTS FURNITURE & PIANO MOVERS 
ASSOCIATION, INC. 


My statement today is addressed to this honorable committee on behalf of 
our State moving organization and its 300 constituent members and on behalf 
of the Movers Conference of America, our national movers’ organization, the 
offices of which are located in Washington, D.C. 

My name is Bennett W. Benson. I am president of the Massachusetts Fur- 
niture & Piano Movers Association, Inc., and treasurer of the Anderson & Ben- 
son Corp., Springfield, Mass., a moving firm engaged in local and long distance 
moving. 

Moving companies generally are small businesses. In most instances one can 
get started in the local moving business if he has little more than a truck, pad- 
ding, and packing equipment, and we all are acquainted with at least one one- 
truck mover in our home towns. However, even the interstate household goods 
movers, certificated and comprehensively regulated by the Interstate Commerce 
Commission, are small businesses. There are some 3,000 interstate motor car- 
riers of household goods, and of these only about 150 are class I and II car- 
riers having gross operating revenues in excess of $200,000. The vast majority 
of the certificated movers gross far less than this amount, and their net earn- 
ings accordingly are small. Even the larger moving firms are, in fact, organiza- 
tions and structures of many small moving firms. It is upon these interstate 
movers that the impact of the recent decisions of the U.S. Supreme Court in the 
Northwestern States Portland Cement Co. and ET & WNC Transportation Co. 
cases would be most devastating. 

To permit a clearer understanding of the effect of these decisions upon house- 
hold goods movers it might be well to review briefly their operations. Movers 
render a personalized service. In its most generally known form it consists of 
removing the personal effects and belongings of a family from one home and 
placing them in another, no matter how far removed the new home may be. As 
an accommodation to our nomadic population the grants of operating authority 
from the ICO and State PUC’s generally have permitted the household goods 
movers to serve a wide destination area. Typically a local mover, having in ad- 
dition some rights to render service within the State, may have authority to 
cross into another State as well. To illustrate, a Boston mover may have intra- 
state operating authority permitting it to transport household goods within all 
or a part of Massachusetts. In addition he may have interstate operating 
rights, such as the right to transport household goods between Boston, on the 
one hand, and any point within 150 miles of Boston, on the other. The distance 
of 150 miles is not great; the mover’s van easily can make the round trip, ef- 
fectuating delivery of the shipment, in a single day’s time. Nevertheless, this 
limited grant of authority would render the Boston mover an interstate motor 
carrier in the States of Connecticut, Maine, Massachusetts, New Hampshire, New 
York, Rhode Island, and Vermont. 
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The calls for this mover’s services ordinarily will be to perform local moves 
within the Boston area, Less frequently it will be called upon to deliver ship- 
ments of household goods to and pick up such shipments at points in Masga- 
chusetts other than Boston, exercising its intrastate franchise. Now and then 
it will be asked to deliver shipments beyond the borders of the Bay State, ship- 
ments in interstate commerce. One shipment might be bound for Portland 
Maine; another may go to Albany, N.Y.; a third may be destined for New Haven, 
Conn. There are literally hundreds of communities within 150 miles of Boston 
and the Boston mover, as a common carrier in interstate commerce would be 
obliged to render service to any one of them on shipments originating or termi- 
nating in Boston. And yet in a year’s time it may serve any given community 
or enter a given State, such as Vermont or New Hampshire, only once or twice, 

Nevertheless, such States may well seek to collect a net income tax from 
the Boston mover as a result of the Portland Cement and ET & WNC decisions. 

To illustrate further the effect of those decisions on this moving industry, 
Wwe are submitting a copy of a scope directory as published by the Household 
Goods Carriers’ Bureau for those movers participating in its tariffs. The 
Household Goods Carriers’ Bureau is one of the two principal interstate tariff 
publishing rate bureaus of the moving industry. Its directory’ is supplied to 
the committee so that you may note the 142 pages of extensive territorial an- 
thorities listed therein for approximately 1,600 movers, the great preponderance 
of which gross less than $200,000 a year. 

The crux of what the Supreme Court announced in these State income tax de 
cisions is summarized in a single sentence taken from Mr. Justice Clark’s 
majority opinion in the Northwestern States Portland Cement Co. case: “We 
conclude that net income from interstate operations of a foreign corporation 
may be subjected to State taxation provided the levy is not discriminatory and 
is properly apportioned to local activities within the taxing State forming suffi- 
cient nexus to support the same.” This then is an invitation to each of the 
States in which an interstate household goods carrier may operate to seek to 
levy a tax upon the net income of that mover. Returning to our hypothetical 
Boston mover it is probable that the States of Connecticut, Maine, Massachusetts, 
New Hampshire, New York, Rhode Island, and Vermont will seek to tax its 
net income. All but Maine and New Hampshire already impose direct net income 
taxes on corporations, and there is no reason to believe that they will not exer- 
cise the authority conferred by the recent Supreme Court decisions to the fullest, 

The proviso of the Court’s conclusion is so vague and ambiguous that the vari- 
ances in its interpretation will be legion. The litigation required to obtain 
definitive interpretation of the proviso will be costly and time consuming, and 
small household goods movers will be unable to expend either the money or 
time and hence will be unable to withstand the demands of the States. Let us 
look at that proviso a little more closely. 

The net income tax that may be levied upon a foreign corporation by a State 
must not be discriminatory, must not impose a multiple burden and must not 
be applicable in the absence of substantial income-producing activity in the 
taxing State. The States will have little trouble meeting the no-discrimination 
test. In substance all that the Supreme Court means by that is that the rates 
of taxation be alike upon intrastate businesses and interstate businesses. Thus 
as long as Rhode Island levies no greater rate of tax upon the Boston mover than 
the 5 percent rate it levies upon the net income of its local movers it will not be 
taken to have discriminated against the Boston mover engaged in interstate 
commerce. 

The requirement that the tax must not impose a multiple burden relates to 
its proper apportionment or allocation. In theory, the way this proper appor- 
tionment or allocation would be achieved, again using the hypothetical Boston 
mover for illustrative purposes, would be to allow Rhode Island to levy its 
tax upon 10 percent of net income of the Boston mover if 10 percent of the 
Boston mover’s net income can be attributed to interstate business done in 
Rhode Island. This, of course, is where the problem lies, for how does one 
determine what portion of one’s net income can be attributed to interstate 
business done within a particular State. One State, as Vermont, may prescribe 
an allocation fraction reflective of the ratios of the value of real and tangible 
personal property within the State and without, compensation paid employees 
within the State and without and gross sales or charges for services rendered 


1 Retained in Committee files. 
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within the State and without. Another State, as Connecticut in the case of 
motorbus companies, may establish an apportionment fraction, based on the 
number of miles operated within the State and the total number of miles oper- 
ated everywhere. Still another State, as Rhode Island, may permit the tax 
administrator to apply other methods of allocating net income. It is obvious 
that such variety in the selection of allocation formulas defeats the very purpose 
of having such allocation formulas. In theory the application of allocation 
formulas is to not permit the taxation of more than 100 percent of income. 
As Mr. Justice Clark said, “Logically, it is impossible, when the tax is fairly 
apportioned, to have the same income taxed twice.” Yet even he recognized, 
“In practical operation, however, apportionment formulas being what they are, 
the possibility of the contrary is not foreclosed. * * *” While, what he had 
in mind was the possibility of taxation of 100 percent of the income by the 
domiciliary State, multiple taxation of the net income of a business also is 
permissible when the taxing States use altogether different allocation formulas, 
as they are permitted to do under the recent Supreme Court decisions. 

Household goods movers have had ample experience with allocation formulas 
in connection with ad valorem taxation of their personal property, tangible 
and intangible, and fuel use taxes to know that unless a single allocation for- 
mula is universally applied and consistently administered, double taxation is 
inevitable. Through their national association, the Movers Conference of 
America, they presently are engaged in costly litigation in two States challeng- 
ing the application of their ad valorem taxes and other litigation is being 
considered. However, the number and magnitude of the problems arising under 
State ad valorem taxation of the motor-vehicular equipment of household goods 
movers would be slight in comparison with those that will arise as a result of 
State taxation of the net income of interstate household goods movers. 

The third requirement of the proviso—that the foreign corporation be engaged 
in substantial income-producing activities within the taxing State—is just as 
ethereal as that requiring the allocation of the tax. How far may the Boston 
mover go before it will be subject to net income taxation by Rhode Island? 
Will the picking up and delivery of interstate shipments subject him to Rhode 
Island’s taxing power? In allowing the Boston mover to pick up and deliver 
shipments within the State did not Rhode Island give such opportunities, afford 
such protection, and confer such benefits which the Supreme Court declared 
would justify its taxation of the Boston mover’s net income? Certainly the 
experience of the household goods movers under the ad valorem taxation of sev- 
eral of the States has been such as to lead them to believe that the States will 
consider as tenuous a connection as the mere traversal of the mover’s vehicle, 
without even stopping to pick up or deliver an interstate shipment sufficient 
to establish a taxable situs. And we are referring here not to highway-user 
taxes, which household goods movers are willing to pay their fair share of for 
each mile of operations nO matter whére. We refer to personal property taxes 
and methods of taxation, and we have no reason to believe that the same criteria 
will not guide the States as well in their income taxation. 

In conclusion, we believe that the decisions of the Supreme Court in the 
Northwestern States Portland Cement Co. and ET & WNC Transportation Co. 
cases are vague and ambiguous. They. certainly shall serve as invitations to 
the States to levy taxes upon the incomes of foreign corporations engaged in 
interstate commerce. How far the States can go in their quest for funds will 
be the subject of long and costly litigation. In the meantime the burdens of 
administration thrust upon the small businesses will be nigh intolerable. We 
consider that Mr. Justice Frankfurter, in his dissent, stated the problems as 
concisely and clearly as it can be stated. He said: 

“First, it will not, I believe, be gainsaid that there are thousands of relatively 
small or moderate size corporations doing exclusively interstate business spread 
over several States. To subject these corporations to a separate income tax in 
each of these States means that they will have to keep books, make returns, 
store records, and engage legal counsel, all to meet the divers and variegated tax 
laws of 49 States, with their different times for filing returns, different tax 
Structures, different modes for determining net income, and, different, often 
conflicting, formulas of apportionment. This will involve large increases in 
bookkeeping, accounting, and legal paraphernalia to meet these new demands. 
The cost of such a far-flung scheme for complying with the taxing requirements 
of the different States may well exceed the burden of the taxes themselves, 
especially, in the case of small companies doing a small volume of business in 
several States.” 
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Just consider the plight of the hypothetical Boston mover to which we haye 
been referring throughout our presentation. It would have to keep complete 
records of the miles operated in each State, wages attributable to operations 
within each State, gross earnings attributable to each State and so on, for it 
may be called upon at the end of a year to allocate its net income in any num. 
ber of ways, including such ways as it had no opportunity to anticipate but 
which suit the current fancy of the tax administrators. 

These burdens of compliance superimposed upon those tax and regulatory im- 
positions already upon interstate household goods carriers will prove to be 
devastating. Following the enactment of the so-called ton-mile tax in the State 
of New York, literally dozens of small household goods movers were driven out 
of business—not because the amount of their tax payments were particularly 
exorbitant but because the expense of maintaining the lengthy and involved 
records that were required in support of their payments proved to be prohibitive. 
The effect of the Supreme Court decisions and subsequent taxation by each of 
the States of the net incomes of interstate household goods movers would be 
to multiply the New York experience by 50. 

We respectfully urge, therefore, that this committee recommend that the 
Congress take such action as may be necessary to restrict the taxation by the 
States of the net income of businesses engaged solely in interstate commerce, 
We have no doubt that the Congress has ample power to take effective action, 
and we urge that it do so, though we make no recommendation at this time as 
to any particular form such action should take. We also urge that immediate 
steps be taken to preclude any efforts by the States to collect such taxes for past 
years. 

Notwithstanding the protestations of the majority in the Northwestern States 
Portland Cement case, the fact remains, as Mr. Justice Frankfurter aptly pointed 
out, the Court previously had “never decided that a State may tax a corporation 
when that tax is on income related to the State by virtue of activities within it 
when such activities are exclusively part of the process of doing interstate com- 
merce * * * today’s decision cannot rest on the basis of adjudicated precedent.” 
The household goods movers had no way to prepare themselves for the impact 
of these decisions. Nevertheless, we are aware that some States are attempting 
to collect of foreign household goods movers taxes upon their net incomes for 
years past. We cannot urge too strongly, therefore, that this committee recom- 
mend that the Congress take such actions as may be necessary to bar the retro- 
active collection of such taxes. 


Senator Sarronstatu. Now the next witness is Mr. Jay L. Fialkow, 


executive director of the Apparel Industries of New England. 
Is Mr. Fialkow here? 


STATEMENT OF JAY L. FIALKOW, EXECUTIVE DIRECTOR, APPAREL 
INDUSTRIES OF NEW ENGLAND, BOSTON, MASS. 


Mr. Fratxow. Thank you very much, Senator. I have prepared a 
statement for this committee which has been submitted, so I shall keep 
my remarks very brief. 

Senator Sarronstatu. Your full statement will be included in the 
record following your oral presentation. 

Mr. Fratxow. Thank you, Senator. 

The Apparel Industries of New England, of which I am the execu- 
tive director, is the trade association for the New England ladies 
ready-to-wear manufacturers. These manufacturers are essentially 
small businessmen. Most manufacturers have in the main less than 
10 or 20 direct employees. 

As this committee may know, most manufacturers use the process 
of subcontracting for their manufacturing operations. The thing 
that essentially concerns the garment manufacturer is that possibly 
99 percent of his sales are made through the advent of traveling sales- 
men, salesmen who are essentially legally independent contractors 
who are paid on a commission basis for the sales that they have made. 
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Other than the possibility of the New England manufacturers hav- 
ing New York showrooms, sales are made essentially only by these 
traveling roadmen, and these traveling roadmen are presently con- 
ducting their activities among each of the various States. 

They have no operation, physically or otherwise, no inventory, no 
offices. These salesmen operate from their homes and have no con- 
nection with their company other than the fact that they represent 
these lines. 

If our manufacturers are now obligated to file tax returns in each 
of the 49 States, the bookkeeping, the accounting, the legal aspects 
obviously become greatly involved. But this I shall not dwell on be- 
cause of the fact that this is included in my brief. I shall say no 
more than the fact that this is a very substantial aspect of the local 
New England scene. These are small businessmen who look to Con- 
gress for some sort of relief. 

The uniform apportionment that has been discussed will obviously 
be extremely helpful. From our standpoint, to the extent that Con- 
gress can find it constitutionally possible, and I do not pretend to 
take the position of a constitutional lawyer advising you, it is our 
considered feeling that Congress should attempt to either do one of 
the following: Either limit the amount of gross sales made into the 
States that become eligible for taxation, which from the standpoint 
of our local industry, I tell you, would be extremely helpful to us; or 
possibly in the main, something that I think everyone would agree to, 
eliminate the interstate activity as being subject to local State 
taxation. 

Thank you very much, Senator. 

Senator SauronstaLu. Thank you, sir. 

Any questions ? 

Mr. Putnam. No questions. 

Senator SauronstaLu. Thank you very much, Mr. Fialkow. We 
appreciate your coming. Your full statement will be included in the 
record at this point. 


PREPARED STATEMENT OF JAY L. FIALKOW, EXECUTIVE DIRECTOR, APPAREL 
INDUSTRIES OF NEW ENGLAND, Boston, MAss. 


This association represents the New England ladies’ ready-to-wear manu- 
facturers, which industry does a national volume in excess of $250 million 
annually, and employs approximately 25,000 workers. 

The ladies’ garment manufacturers sell their merchandise throughout the 
entire United States by means of traveling salesmen, most of whom are inde- 
pendent contractors, and are paid on a commission basis. In the main, these 
salesmen are residents of the individual States in which they travel. 

The vast majority of our members do not have any physical office, factory, 
warehouse, or other physical plant in any State other than their manufacturing 
location in New England, or possibly a sales office located in New York City. 

The effect of the recent Supreme Court decisions is staggering and shocking 
to this industry. Although the cases are not entirely clear, it would appear that 
our manufacturers are today running the risk of being taxed in each of the 
States in which they have traveling salesmen. If this is so, the burden upon 
our individual manufacturers, who are essentially all small businessmen, would 
be great. Justice Frankfurter, in his dissent, commented upon the serious in- 
volvement that would befall the small businessman : 

“It will not, I believe, be gainsaid that there are thousands of relatively small 
or moderate size corporations doing exclusively interstate business, spread over 
several States. To subject these corporations to a separate income tax in each 
of these States means that they will have to keep books, make returns, store 
records, and engage legal counsel, all to meet the divers and variegated tax laws 
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of 49 States, with their different times for filing returns, different tax structures, 
different modes for determining ‘net income,’ and, different, often conflicting, 
formulas of apportionment. This will involve large increases in bookkeeping, 
accounting, and legal paraphernalia to meet these new demands. The cost of 
such a farflung scheme for complying with the taxing requirements of the 
different States may well exceed the burden of the taxes themselves, especially 
in the case of small companies doing a small volume of business in several] 
States.” 

Although I recognize that there are many constitutional lawyers who have ex. 
pressed the opinion that Congress does not have the right to change the effect 
of these decisions, and that such change can only be made by constitutional] 
amendment, there is much that can be done by Congress. 

At the present time there is no uniformity in the apportionment among the 
various States. Although not all of the States today tax the out-of-State corpo- 
ration, we are familiar with the fact that the financial condition of most States 
is such that they will attempt to hop on to this “lucrative bandwagon.” It is con- 
ceivable that the sum total of the individual State taxes might even cause double 
taxation. 

Justice Clark, in a majority opinion, gave credence to this when he stated: 
“Logically, it is impossible, when the tax is fairly apportioned, to have the same 
income taxed twice. In practical operation, however, apportionment formulas 
being what they are, the possibility of the contrary is not foreclosed * * * .” 

In view of this, I submit that certainly one step that Congress can take ig 
to be helpful in a fair and uniform apportionment among the States, such that 
filing dates, apportionment formulas, etc., will be completely uniform. 

To the extent that Congress can interfere in the field of interstate commerce 
as it may pertain to State tax law, I strongly urge that some further definition of 
“interstate activity” be made. Whereas it may be true that a,corporation having 
a physical plant in a State from which sales and/or distribution be made can 
fairly be taxed by that State, it seems extremely unjust and terribly burdensome 
to small business that the out-of-State corporation should be taxed merely because 
an independent contractor is traveling through that State selling the merchandise 
of the out-of-State corporation. Hence, I submit that Congress should attempt, by 
definition, to exclude the latter situations from the operation of these decisions. 

Small business is besieged with the many intricacies of governmental regula- 
tions today, to say nothing of paying a substantial tax. 

To the extent that this country is composed of many, many small businesses, 
and part of the heart and core, of this country’s great economy is dependent upon 
small business, I strongly urge that Congress attempt to make its path in life 
easier, rather than as complicated and difficult as these decisions might very 
well do. 


Senator SanronsTALu. The next witness is Mr. H. M. Davis, of the 
American Finish & Chemical Co. Is Mr. Davis here ? 

I might call attention to the fact that I put Mr. Davis’ statement 
in the Congressional Record in Washington the other day.’ 


STATEMENT OF HERMAN M. DAVIS, AMERICAN FINISH & CHEMI- 
CAL CO., OF CHELSEA, MASS., REPRESENTING THE CHELSEA 
CHAMBER OF COMMERCE 


Mr. Davis. Thank you very much, Senator. I received your letter 
and a copy from the Congressional Record. 

Now this resolution which you received and which the committee 
received was acknowledged by Mr. Putnam. I presume you do not 
want me to read that? 

Senator SauronsTaLL. No, we will put that in the record here. 

(The resolution is as follows :) 





7 Appeared in Congressional Record of Apr. 20, 1959, p. 5593. 
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ExHIsitT No. 3 
RESOLUTION ADOPTED BY THE CHELSEA, MASS., CHAMBER OF COMMERCE 


Whereas the Supreme Court of the United States has recently ruled that 
corporations doing business in interstate commerce are subject to income tax in 
the various States to which they ship merchandise ; 

Therefore the board of directors of the Chelsea Chamber of Commerce, 
pelieving that the cost of complying with this law will prove to be excessive 
and burdensome; that in many cases, particularly with small manufacturers, 
these costs will be greater than the taxes involved; that because each State will 
have its own rate and governing rules, an individual study of the law of each 
State will be required, entailing excessive labor and expense, has passed the 
following resolution: Be it 

Resolved by the board of directors of the Chelsea Chamber of Commerce, in 
meeting assembled on March 18, That this ruling creates an excessive burden 
and expense on interstate commerce; and be it further 

Resolved, That a copy of this resolution be sent to the press, the Chamber of 
Commerce of the United States and to our Senators and Representatives in 
Congress.** 

Senator SALTonsTaLL. You may proceed, Mr. Davis. 

Mr. Davis. My name is Herman M. Davis and I represent the 
Chelsea, Mass., Chamber of Commerce and the American Finish & 
Chemical Co., of Chelsea, Mass. 

My company does not have any property or sales offices or factories 
or warehouses in any other State except Massachusetts. 

Small business in particular will find this tax particularly burden- 
some because first, there will be greatly disproportionate expense to 
ascertain the amount of business done in each State in order to de- 
termine the amount of the tax and, second, there will be an excessive 
cost not only to determine the applicable tax laws in each State but also 
for professional services which will be required to comply with the 
various State formulas for the purpose of preparing proper returns. 
The tax laws in the various States are not uniform. 

The company which I represent, the American Finish & Chemical 
Co., of Chelsea, Mass., is a smal] business with about 30 employees 
and an annual gross volume somewhat in excess of $1 million. We 
make shipments to 20 States, excluding Massachusetts. In an average 
month approximately 30 percent of our sales are in Massachusetts 
and 70 percent to the other 20 States. The amount involved in most 
of the States is small but the statistical work will be the same whether 
the amount involved is large or small. 

In this connection Mr. L. E. Kust, general tax counsel for Westing- 
house Electric Corp. has said that the cost of compliance increases 
relatively as the business decreases in size, since the cost of compliance 
remains about the same regardless of the size of the business or the size 
of the tax paid. He also points out that there is a real danger that 
State taxes will be levied on more than 100 percent of a company’s 
income." : 

There is also a real danger that this multiple tax will compel small 
companies to withdraw from States in which they do little business. 
The amount of business lost in each State may be small but the loss 
of the aggregate business may be disastrous. 





7a Reproduced in the Congressional Record. of Apr. 20, 1959, p. 5593. 
®Mr, Kust’s testimony Apr. 8, 1959 (pt. 1 of printed hearings on “State Taxation of 
Interstate Commerce’’). 
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For instance during 1958 our total sales to Connecticut were ap- 
proximately $1,800. Most probably this will entail the minimum tax 
of $20 but the cost of preparing a return will be much greater. The 
same situation exists for Rhode Island where our total sales for 1958 
were about $800. 

Thus it can readily be seen that the cost of preparing specific returns 
for several States in which a minimum amount of business is done 
will greatly exceed the amount of tax involved. 

There is the additional danger that there may be a contingent 
liability to other States in which my firm has had activity, whose 
laws provide for taxing the profit from the interstate commerce, which 
States have not enforced this law up to the present but they may now 
claim taxes for previous years. 

Senator Sauronstatn. Thank you very much, Mr. Davis, we ap- 
preciate your coming. 

Is Mr. Francis C. Oakley, president of Baker Extract Co. of Spring- 
field present? Ile said he might not be able to get here. . 


Mr. Oakley. 


STATEMENT OF FRANCIS C. OAKLEY, PRESIDENT, BAKER EXTRACT 
CO., SPRINGFIELD, MASS. 


Mr. Oakey. Senator Saltonstall, my name is Francis C. Oakley 
of the Baker Extract Co., Springfield, Mass. I am not here as an ex- 
pert, but a possible victim of this law, and I am going to be very brief 
because what I have to say is nontechnical and simply an impression. 

Our type of business would probably be most seriously affected by 
this kind of move because our sales are widespread, but we do not 
warehouse or manufacture outside the State of Massachusetts. Under 
the present setup we have in the main been free of State income taxes 
because we have not technically been doing business in other States, 

Now on the effect of this move that now seems to be in the offing, 
I am not so concerned about the actual dollar cost. of the tax because, 
being in Massachusetts it is quite possible that we might come out bet- 
ter, but I am seriously concerned about the added paperwork, the 
added labor and the necessary fuzziness that might be to this whole 
operation. 

The thing that troubles me most, however, is the possible ridiculous 
and somewhat un-American aspect of the ultimate result of the direc- 
tion in which we seem to be going—ridiculous, because when all States 
get into the act and tend to equalize each other’s penalties they will 
probably tend to come out about where they are now, except those that 
do not. have taxes, and at a net result of added cost to them and to us 
who have to pay the taxes. 

It seems to me the move is un-American because it gets closer and 
closer to setting up what amounts to customs barriers at State lines 
to the extent that you go in the direction of taxing of sales and sales 
alone. I do not like that, whether it costs me money or not. I think 
that is un-American. 

We want to pay our share of the Commonwealth and State cost of 
doing business, but we feel that it should be paid to the State in which 
the value is added, either by manufacturing or warehousing, and we 
would resist, or feel badly about, payments made on the basis of any 
other characteristic such as sales. 
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We hope that whatever is accomplished will include some limita- 
tion on back taxes up to the time that this whole thing is clarified 
because I hope you will realize that those of us in small business who 
have not had the advice of top experts in these matters may have erred 
quite innocently, and it would be an added ‘worry to those of us who 
are already getting gray haired over some other things if we had to 
worry about what we have done before. 

In closing I would like to second heartily the comments of Mr. Jarvis 
Hunt. 

Thank you. 

Senator Sauronstauty. Thank you very much. We appreciate your 
coming down, Mr. Oakley. 

The next witness is Mr. H. W. Smith, assistant treasurer of Buffing- 
ton’s Inc., Worcester, Mass. 


Mr. Smith. 


STATEMENT OF H. W. SMITH, ASSISTANT TREASURER, 
BUFFINGTON’S, INC., WORCESTER, MASS. 


Senator Sattonstatu. Mr. Smith, you may proceed. 

Mr. SmirH. Thank you. 

Mr. Chairman, first of all we are grateful to the committee for 
giving us the opportunity to be heard and recorded on this subject 
of State taxation of interstate commerce. 

We are truly a small business, not only by definition of the Federal 
Government but in a most literal sense. 

We have been established since 1865 as a pharmaceutical concern. 
We are willing to pay the tax, but it is a problem. 

Our annual sales volume is in the vicinity of one-half million dol- 
lars. To attain this volume we operate in 12 States with resident de- 
tail men. Additionally, we sell to most of the other 38 States on a 
mail-order basis. 

Jnder the broad interpretation of the law by the Supreme Court, 
we would be subject to taxation by all the States in which we operate, 
even though our only operations consisted of detail men who solicit 
business which is mailed to our Massachusetts plant for acceptance 
and shipment. In those other States in which our operations consist 
merely of shipment of goods, orders for which were forwarded by 
our customers, this same liability for taxes would exist. 

It has been our experience with State taxing authorities that they 
are out to obtain the maximum amount of taxes from the maximum 
number of companies and will leave no stone unturned in this effort. 
It is our fear, and not entirely unfounded, that the States will insist 
upon taxing not only the current year’s earnings, as determined by 
their pet formula, but will insist upon taxing previous year’s earnings 
up to the limit allowed by statute. 

In addition to the taxes which, when multiplied by the number of 
States in which we sell, times the number of vears in which these 
States can claim back taxes and which combined would amount to a 
considerable sum, there is the huge administration cost which a com- 
pany of our size cannot assume and still operate at a profit. 

As examples, we would point to our experience with the sales and 
use tax in the States of Georgia and South Carolina, States in which 
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we have no detail men and make only isolated shipments in smal] 
quantities. 

In South Carolina in 1958, we sold $118.85 worth of merchandise, 
Of that amount, all but $52.02 was for resale and therefore exempt 
from tax insofar as we were concerned with the collection thereof, 
We collected and forwarded to the State of South Carolina $1.51, 
To do this, our cost in compiling these sales and filing returns 
amounted to approximately $15.00. For our efforts, we were given 
a discount by the State in the amount of $0.05, 

In Georgia in 1958, we sold $476.42 worth of merchandise. Of that 
amount, all but $22.80 was for resale and therefore exempt from tax 
insofar as we were concerned with the collection thereof. We collected 
and forwarded to the State of Georgia $0.67. To do this, our cost 
in compiling these sales and filing returns was approximately $36.00, 
For this the State gave us a discount in the amount of $0.02. 

These examples, while concerned with the sales and use taxes of 
States, serve to point out that no matter how small the tax might be 
in any given State the cost of filing returns would be considerable. 
Due to the complexity of these returns the cost of filing in many cases 
might be more than the sales in that State. 

Our only alternative would be to discontinue selling in those States 
since intense competition with the large companies limits our volume 
and it would not be profitable to continue. 

The forced acceptance of this alternative would mark the begin- 
ning of the end for usasa going concern. 

Senator SaLtronstaLy. Thank you, sir. 

What you are saying in substance also is, that every one of the 
costs are deducted as business from the Federal return, too? 

Mr. Smiru. That is true. But where profit annually is low it 
means to us, added expenses, more employees from an accounting 
standpoint. Our present staff could not handle all these forins, even 
try to follow them. 

Senator Sarronstatu. Thank you, sir. 

Mr. Putnam, do you have any questions ? 

Mr. Putnam. No questions. 

Senator SatronstaLL. Thank you very much for coming down. 

The next witness is Mr. A..R. Speare, president of Alden Speare’s 
Sons Co, 

Is Mr. Speare here ? 


STATEMENT OF ALBERT R. SPEARE, PRESIDENT AND TREASURER, 
THE ALDEN SPEARE’S SONS CO., CAMBRIDGE, MASS. 


Mr. Speare. I will make my remarks brief, Senator. 

Senator SaLronsTaLu. You may proceed. 

Mr. Spzare. My name is Albert R. Speare. I am president and 
treasurer of the Alden Speare’s Sons Co., who manufacture princi- 
pally knife grinders for the home. We are definitely small business. 

Through a sales force of 47 commission agents, we sell our products 
in all of our 50 States, in what was formerly considered strictly 
interstate commerce. 

Frankly, we are aghast at the implications of the Supreme Court 
decisions permitting States to tax the net. profits derived from inter- 
state commerce. 
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We would like to place in this record extracts from Mr. Justice 
Frankfurter’s dissenting opinion ® which we endorse wholeheartedly : 

(The portion of the statement referred to follows :) 

* * * today’s decision will stimulate, if indeed it does not compel, every 
State of the Union, which has not already done so, to devise a formula of appor- 
tionment to tax the income of enterprises carrying on exclusively interstate 
commerce. 

* * * there are thousands of relatively small or moderate size corporations 
doing exclusively interstate business spread over several States. To subject 
these corporations to a separate income tax in each of these States means that 
they will have to keep books, make returns, store records, and engage legal 
counsel, all to meet the divers and variegated tax laws of 49 States, with their 
different times for filing returns, different tax structures, different modes for 
determining net income, and different, often conflicting, formulas of apportion- 
ment. This will involve large increases in bookkeeping, accounting, and legal 
paraphernalia to meet these new demands. The cost of such a far-flung scheme 
for complying with the taxing requirements of the different States may well 
exceed the burden of the taxes themselves, especially in the case of small com- 
panies doing a small volume of business in several States. 

The extensive litigation in this Court which has challenged formulas of appor- 
tionment in the case of railroads and express companies—challenges addressed 
to the natural temptations of the States to absorb more than their fair share 
of interstate revenue—will be multiplied many times when such formulas are 
applied to the infinitely larger number of other businesses which are engaged 
in exclusively interstate commerce, * * * 

** * the necessity for litigation based on these elusive and essentially 
nonlegal questions casts a burden on businesses, and consequently on inter- 
state commerce itself * * *. 


To be sure of complying with the present and anticipated income 
tax requirements of all 50 States will require the keeping of volumi- 
nous and otherwise unnecessary records at considerable expense. 

We will undoubtedly be forced to retain counsel in most of the 
States as very few lawyers are versed in the laws of States outside 
their own. I am sure you appreciate how expensive a burden this 
would be for small business. 

The 50 States hungry for additional tax revenue must be expected 
to take more than their share by overlapping taxes. Under present 
laws I am informed that a sale negotiated in California, accepted 
in Connecticut, and delivered in Colorado is taxable in all 3 States. 
Probably we can bring suit for relief from such overlapping taxes, 
but small businesses cannot afford the luxury of such legal expense. 

To continue our interstate business will require a corps of tax 
experts and/or lawyers overseeing our every move in each State to 
be sure we minimize taxes and overlook none. 

To set up the necessary machinery mentioned above will more than 
double our present costs of legal, accounting, and office expense. 

Such financial burdens will be unbearable for small businesses. 

With additional and overlapping income taxes imposed by 50 hun- 
gry States they could easily total over 100 percent and put us out 
of business. 

If we are to preserve small business activity in interstate commerce, 
the Select Committee on Small Business of the United States Senate 
must initiate legislation to solve this problem. 

We strongly recommend that Congress prohibit State taxation of 
interstate commerce as an undue burden. 

Thank you. 





®Northwestern States Portland Cement Co. v. Minnesota, and Williams vy. Stockham 
Valves and Fittings, Inc., 27 U.S.L. Week 4141, p. 4154 (Feb, 24, 1959). 
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Senator Sarronstatt, Thank you very much. It is perfectly ob. 
vious from listening here this morning that something has to be done, 

The next witness is Mr. Francis F. Brooks, vice president, D. & L, 
Slade Co. 

Is Mr. Brooks here ? 


STATEMENT OF FRANCIS F. BROOKS, VICE PRESIDENT, D. & L. 
SLADE CO., BOSTON, MASS. 


Senator Satronstau. Mr. Brooks, we will put your prepared state- 
ment in the record following your oral presentation. 

Mr. Brooks. All right. 

Senator Sratronsratu. If you would like to summarize or gay 
anything in addition, we would be glad to hear you. 

Mr. Brooks. Yes. Rather than read this, because I think it conveys 
very clearly what small business is facing, essentially it can be summed 
up in the fact that we believe, especially in the case of a food company 
operating with its home office plant in Boston as far west as California 
and Oregon, that we have a special handicap in attempting to carry out 
interstate commerce. 

Essentially it boils down to the fact that we feel that the cost of 
complying, both through legal and accounting, additional help and 
advice, will probably be greater than the amount of the taxes; and we 
feel that this is all for no purpose whatever, and we do urge that 
some kind of uniform formula be arrived at. 

Now I would like to cite one or two instances of our own experience 
which might be helpful to the committee. 

Several years ago it was decided by the State of Oregon that we 
were doing business there and subject to a corporate income tax. The 
amount of our sales for that particular year was $680. We paid the 
tax, but then came to the conclusion that the cost of doing business 
there was greater than it was worth, and we have simply withdrawn 
from that State. 

Now we had gone originally to considerable lengths in the hopes that 
we might build up a good business there, but under present conditions 
we do not feel it worth while. 

I would like to cite one other instance. About one-third of our sales 
come from the State of California, and in order for us, especially on 
a seasonal basis, to deliver on time to our customers there we main- 
tain two warehouses, and for many years have paid a personal prop- 
erty tax on the stock in the warehouse. 

Then a few years ago it was determined that our company should 
pay a corporate income tax to the State of California, and we would 
like to point out that under their particular allocation formula it 
works a hardship against our company because for us to even ship 
our products to the State of California and compete we must do so by 
water route and ship to these warehouses in California, and then de- 
liver back to as far as Montana, Colorado, and Utah, States in which 
we do a reasonable volume. 

But as you are taxed under the allocation formula for the amount 
of inventory, on an average yearly basis, that you have in your ware- 
houses, we are actually paying more than our sales to California would 
warrant. Now we actually showed a drop in sales last year in Cali- 


meet 


—— ee =e 





col 
he: 


. 
' 
: 
\ 
’ 
4 
‘ 
' 
; 
' 


the 








)- 
8, 
4, 


at 
Ce 


ve 
ne 
ne 
Ss 
mn 


at 
ns 


re- 
ld 


li- 


a  _ 


A 


STATE TAXATION ON INTERSTATE COMMERCE, 1959 297 


fornia and our tax was more than the year before because we had to 
supply these other nearby States. 

i think those two instances may be of help to you. Other than that, 
I have no further comment to add, but do hope that some uniform 
procedure will be arrived at. ‘ 

Senator Sauronsraty. When you say “uniform procedure,” of 
course, you mean by Congress # 

Mr. Brooxs. Yes, I do. Particularly with regard to the precentage. 
Now to California we pay 4 percent, but I understand they are now 
contemplating 514, and that may well set a trend that may not be a 
healthy thing. 

Senator Satronstaty. Thank you, Mr. Brooks. 

Mr. Brooxs. Thank you very much, sir, it was a pleasure to come. 

Senator SatronsTauyL. Mr. Stults, do you have any questions? 

Mr. Stutrs. No questions. 

Senator SatronstraLu. Mr. Putnam ? 

Mr. Putnam. No questions. 

Senator SatronsTati. We will include in the record at this point, 
the prepared statement of Mr. Brooks. 

(The statement follows :) 


PREPARED STATEMENT OF FRANCIS F. Brooks, D. & L. Stave Co., at Boston 
HEARING ON STATE TAXATION OF INTERSTATE COMMERCE 


The effect of the United States Supreme Court decisions in The Northwestern 
and Stockham Valves cases upon the operation of small business is vitally im- 
portant, and we believe that every effort should be made to make it clear to the 
Congress how difficult it will be for small corporations, whose business activities 
are spread over many States, to continue to operate at a profit. 

Your committee is interested in obtaining information on how the Supreme 
Court decisions will affect small businesses. D. & L. Slade Co. provides a good 
example. It distributes spices throughout the six New England States. Through 
its subsidiary, The William G. Bell Co., it distributes Bell’s seasoning and ready- 
mixed stuffing in 32 States. Of these States, 16 now levy taxes on corporate in- 
come, and 10 are contemplating having similar laws. In the States’ need for 
more revenue lies the desire to push ahead promptly with new income tax laws. 
By broadening the interpretation of a corporation’s operations within a State 
to one engaged in any activity or deriving any income, it is easy to see that 
it will not take long for every State to tax corporate income. 

Our company, therefore, faces a very heavy burden in the effort to carry on 
interstate business. 

Probably, the first and greatest burden is in determining the company’s pos- 
sible tax liability. This will require extensive research into the tax laws of all 
the States in which we operate and will necessitate obtaining expert tax advice 
from local consultants. This information will have to be studied and correlated 
by our management. 

Undoubtedly, questions as to the extent of liability will arise which will mean 
that our company will obtain legal advice far beyond what we normally require 
on tax matters. Heretofore, most of our legal service has been directed toward 
other forms of taxation, but we foresee a substantial increase in the cost of legal 
work in handling State income taxes. This second burden is most serious to 
us because, as a small company, we cannot afford a permanent legal staff. 

A third burden will be the increased amount of recordkeeping required to com- 
plete corporate income tax forms. To give some idea of the data needed, we 
refer to the California corporate income tax return and its allocation formula, 
which return is filed by our subsidiary, the William G. Bell Co. The following 
items, showing the total of each item within and without the State must be indi- 
cated on the return: Average yearly value of real and tangible personal property 
of inventory, buildings, machinery and equipment, furniture and fixtures, de- 
livery equipment, and land, wages, salaries, and commissions of officers and 
salesmen, and lastly, gross sales less returns and allowances. 
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A fourth burden is the additional time and labor which will be required for 
bookkeeping and accounting. We face the prospect of employing more personne] 
for this unproductive work, as well as requiring considerably more time for mak. 
ing out returns by our auditors for filing in each State which will impose an 
income tax. 

In addition to the above problems, we think that a serious fifth burden wil) 
be the confusion caused by variation in formulas of apportionment and differences 
in percentages in arriving at net income for State purposes. We know that 
these methods will continue to change and that confusion will increase. 

In our opinion, Congress has a great opportunity to correct the confusion and 
inequities caused by the latest Supreme Court decisions and at the very least 
should evolve a uniform formula foi the States to follow. 

I appreciate the opportunity of coming here today to give the views of a small 
corporation on this all-important subject and thank you for your interest in ip- 
viting me. 

Senator Sarronsrauu. Is_ there anyone here representing the 
Massachusetts Federation of Taxpayers? 

Is Mr. Harris here of H. E. Harris & Co. ? 

Mr. Harris. Yes, sir. 


STATEMENT OF STEPHEN F. HARRIS, REPRESENTING H. E. HARRIS 
& CO. (POSTAGE STAMP AND PHILATELIC SUPPLIES), BOSTON, 
MASS. ! 


‘Senator Sartronstaty. Mr. Harris, would you care to add any- 
thing? 

Mr. Harris. Yes. sir. I would like to pass in a statement and ask 
Senator Saltonstall and Mr. Putnam and Mr. Stults how they would 
handle a small typical problem of the mail-order business. Every 
day we get a truckload of mail, out of which we take the dimes and 
quarters, and letters such as “You don’t need to send me no more of 
your stamps as I have took up music.” 

But overlooking those asides, we remove from the mail every year 
400,000 dimes from all parts of the United States. We do not know 
how, under a law like this, we or any other mail-order dealer could 
sort out his dimes and pay his taxes. 

Another thing we do is this, we make every year about 700,000 
sales of merchandise ranging from 35 cents to $2. The records on 
this transaction reach almost from here to State Street. We have 
about 400 feet of records just on these transactions. We do not know 
how we could ever comply with a law like this if it stands on the 
books. 

There are 5,000 postage stamp dealers in the United States, of 
which we are one, and there are thousands and thousands of mail- 
order dealers, most of whom have not hear about this problem yet. 

And I might say that I am speaking not only for one postage stam 
business, but perhaps for 10,000 mail-order dealers doing a nationa 
business in small amounts. We do not see how they could pay their 
taxes. We suggest this is taxation without representation in the 
States, and we agree with those who say that this tax, this State tax, 
will in the long run equalize throughout the States, and it is going to 
create a tremendous amount of confusion if it stands. 

We therefore hope the Congress will say it is an undue burden on 
interstate commerce and abolish it. 

Thank you very much. 
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Senator Sartonstaty. Thank you, Mr. Harris. 

The statement which you have submitted from H. E. Harris, pro- 
prietor of H. KE. Harris & Co., will be included in the record at this 

int. 

(The prepared statement of Mr. Harris is as follows :) 


PREPARED STATEMENT OF H. E. Harris, Proprietor or H. E. Harris & Co., 
Boston, Mass. 


I am grateful to you and your committee for coming to Boston, to investigate 
personally the impact of out-of-State taxation on Massachusetts firms engaged 
in interstate commerce. 

H. E. Harris & Co., of which I am the founder and proprietor, is one of tlie 
enterprises that would be gravely affected. We sell—in all States—postage 
stamps and supplies for stamp collectors. We have been in business for more 
than 40 years. We provide employment to more than 300 people, and our 
payroll in 1958 totaled $789,667.15. 

We are a mail-order business. We solicit orders by mail and we deliver them 
by mail. Every year we receive more than half a million individual small 
orders, ranging in amount from 35 cents up to several dollars. To keep records 
on half a million transactions of this kind, in a form that would satisfy the 
demands of 49 different taxing authorities, would cost us an incalculable amount 
of time and expense. 

There are in the United States some 5,000 postage stamp dealers and thousands 
of other mail-order dealers selling various other kinds of merchandise. In- 
cidentally, most of these have not yet heard of the pending danger of out-of- 
State taxation. To all of them, trying to keep records and make out forms 
for 49 different tax collectors would be an intolerable, if not actually an im- 
possible, burden. 

Your committee will not, I am sure, stand by while a disaster of this magnitude 
is imposed on the already heavily burdened smaller business firms of America. 


Senator SarronstaLu. Mr. Donald Thompson, president of the New 
England Mail Order Association. 

Do you wish to add anything to what Mr. Harris has said, or is 
your problem the same ? 

Mr. Tuomprson. A small bit, sir, if I may. 


STATEMENT OF DONALD G. THOMPSON, VICE PRESIDENT, MERRI- 
MADE, INC., LAWRENCE, MASS., AND PRESIDENT, NEW ENGLAND 
MAIL ORDER ASSOCIATION OF LAWRENCE, MASS. 


Mr. Tuompson. I have a statement which I will hand in. I will not 
go through the statement because it contains similar ideas to those 
which have been expressed and, I might add, with which I have found 
no disagreement this morning. I would merely like to add, as a mail 
order operator and as president of the New England Mail Order 
Association, we have about 40 members, and we have a peculiar prob- 
lem in that most of our sales are postpaid and to allocate these costs 
to various States would be very difficult. 

The postage, the amount. of postage, say to Georgia versus Con- 
necticut is different, and it would add not only from the sales angle, 
but the amount of increment that is due, assessable to postage. 

I think that double taxation is particularly unfair, and I would 
think we favor a Federal statute of some nature, a Federal code, and 
return perhaps the dollars to the States through some allocation 
system. 

Senator SatronstaLy. We appreciate your coming, Mr. Thompson. 
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Mr. Stults, do you have any questions? 

Mr. Sruxrs. Mr. Thompson, you now allocate 100 percent of your 
business to Massachusetts, 1s that right ? 

Mr. THompson. Yes. 

Mr. Srutts. So that anything that the other States got from you, 
Massachusetts would lose ? 

Mr. THompson. Yes, sir. 

Mr. Sruuts. And your colleagues, who are perhaps operating in 
Connecticut, under the same situation, if Massachusetts tried to hit 
them, then Connecticut would lose a little bit of money too. So that 
no State would gain, and all of you people would have a lot of 
headaches. 

Mr. THompson. Quite a mess, yes, sir. 

Mr. Struuts. Thank you. 

Senator Sarronsraty. Mr. Thompson’s prepared statement will be 
included in the record at this point. 

(The statement follows :) 


PREPARED STATEMENT OF DONALD G. THOMPSON, VICE PRESIDENT, MERRIMADE, INo,, 
LAWRENCE, MASS. 


My name is Donald G. Thompson, vice president of Merrimade, Inc. a smaller 
mail order business located in Lawrence, Mass. 

The continual harassment by local, State, and Federal governments of all 
business but particularly us smaller ones is making it increasingly difficult and 
less attractive to continue. Being almost entirely dependent on the mails, mail 
order businesses have further handicaps because of various attacks on 3d class 
mail, as exemplified by recent embargo threats, and on parcel post, as shown by 
the size and weight limitations imposed on it. 

Added to this we must now face the prospect of filing many income tax returns, 
This can become a ridiculous and costly procedure which we feel is unwar- 
ranted, uncalled for, and unnecessary. As a mail order business we sell in all 
States and Territories of the United States; we understand that 34 States now 
impose corporate income taxes to which we may be subject; so we are faced 
with the not pleasant prospect of keeping the records of and filing returns in 
all 50 of the United States. Although we are of course very strongly against 
the double taxation of our profits, if any (once in Massachusetts and then in 
another State), we would also like to stress the bookkeeping problems involved 
to the modest staff of a small business. It will be most difficult to allocate 
profits to each State as we will first have to determine (1) the amount of 
sales attributable to each State and decide whether it is a matter of being 
ordered from or shipped into said State, (2) tally the amount of profit if any 
from these sales (the profit will vary because most of our shipments are pre- 
paid at a flat rate; so since shipping and other costs may vary, we will have a 
different factor for each State), (3) make a return and file it, (4) pay it and 
perhaps negotiate, compromise, and maybe even have to litigate. 

I think you can only agree that this new order of things can only be called 
an unwarranted harassment to which we hope you gentlemen of the Senate 
Small Business Committee can find a prompt and effective solution. 

Although the statement has been prepared by me as vice president of Mer- 
rimade, Inc., I am sure that I can also speak for the 40 active members of the 
New England Mail Order Association of which I am president and of which 
please find a membership roster enclosed. (Retained in committee files.) 


Senator Sauronsratyi. Mr. William O. Moeser of Jones & Lamson 


Machine Co. 
Is Mr. Moeser here ? 
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STATEMENT OF WILLIAM 0. MOESER, ATTORNEY FOR JONES & 
LAMSON MACHINE C0., SPRINGFIELD, VT., REPRESENTING THE 
ASSOCIATED INDUSTRIES OF VERMONT 


Mr. Mogrser. Thank you, Senator Saltonstall. I have a statement 
also. I just want to allude to it because everything that has been 
said about burdens has already been said very well, and make one 
or two other remarks. 

We have 600 member companies in Vermont and 90 percent of the 
member companies employ less than 100 people. 

Mr. Sruuts. You are speaking here as a representative of the As- 
sociated Industries ? 

Mr. Morser. My introduction is on my statement. I will say that 
almost all of those now allocate 100 percent to the State of domicile, 
in the State of Vermont, under our franchise tax which is 5 percent 
measured by net income. 

Now in interviewing some of my friends there I find that a classi- 
fication for seneeny record purposes and sales investigations is made 
by customer or by product. The last thing you will find is a classi- 
fication by State. Because after all, this is economic activity, and 
the State boundaries form a rather arbitrary grade over what we like 
to call a free trade area in the United States. 

So this division now required is really an extra burden over and 
above any other possible combination of records that a company now 
keeps. 

Bisondly; I would like to put in a word for the poor tax commis- 
sioner of Vermont, for example. The individual company which I 
represent employs about 1,200 people. It is one of the large employers 
in the State of Vermont. Now it, in a good year, might pay as much 
as $100,000 tax to the State of Vermont. 

Now our State runs on a budget of only $25 million a year, $50 
million biennium for our entire State government. Now if we are 
going to allocate, which we are going to have to do as an individual 
company, and the revenue to our State drops by $40,000, say, then our 
State commissioner is going to have to trade one good taxpayer for 
perhaps scores or hundreds of others because he is getting in small 
quantities from other payers who are foreign corporations shipping a 
very tiny proportion of their whole activity to our State, and he just 
does not have the staff and research division equipped to do that job. 

So it is going to mean this job would be far from perfect, and 
there would be an additional burden on the corporations and individ- 
uals who are domiciled in the State. Because we cannot trade per- 
fectly, and trading will be done on many small tax returns as against, 

in, a good many small ones but all domiciled in Vermont where 

@ policing problem is at a minimum. 

So we strongly urge that Congress, which we feel has already pre- 
empted the field of interstate commerce in theory and has the power 
to do so, should now state it unequivocally in the face of these new 
decisions. 

I might make one more comment on uniformity. The gentleman 
said here earlier that he was not sanguine about uniformity. I am 
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less than sanguine about it. Someone once told me he could recognize 
a unform law by the variation which was inserted by the legislature 
involved. 

Thank you. 

Senator SatTonsTaLi. Any questions? 

Mr. Srouuts. No, thank you. 

Senator Satronstat. Mr. Putnam? 

Mr. Putnam. No questions. 

Senator Satronstaty. Thank you, Mr. Moeser. 

What you say in substance is the States are not going to benefit 
much by it, the companies are going to have a lot more work, and 
the State tax commissioner is going to have a lot more work? 

Mr. Moeser. That is it. 

Senator SarronsraL,. Your prepared statement, Mr. Moeser, will 
be included in the record at this point. 

(The prepared statement of Mr. Moeser follows :) 


STATEMENT OF WILLIAM MOESER, SPRINGFIELD, VT., REPRESENTING THE 
ASSOCIATED INDUSTRIES OF VERMONT 


My name is William Moeser of Springfield, Vt., and I am here representing 
the Associated Industries of Vermont. This organization was founded 39 years 
ago and now has a membership of over 600 Vermont companies. The members 
of AIV are employers of from 3 to 4 to 1,500 or more employees, but 90 percent 
of the member companies employ less than 100 people. I also speak for the 
Springfield Chamber of Commerce which has held two special meetings on this 
matter and instructed me to convey these views to your committee. I might add 
that I am the attorney for the Jones & Lamson Machine Co. of Springfield, Vt., 
which is a machine tool manufacturer now employing approximately 1,100 
persons. 

I will address my remarks to the problems raised by the Supreme Court de- 
cisions relating to taxation and interstate commerce decided on February 24 of 
this year. I will refer particularly to Northwestern States Portland Cement 
Company v. Minnesota as the principal case in the series of decisions which 
were handed down on that day. 

I believe it is fair to say that the Northwestern case stands for the proposi- 
tion that net income from interstate commerce can be taxed by the several 
States, if the tax base, net income, is apportioned to each of the taxing States 
in relation to the volume of interstate business which comes to rest in that 
State. 

It has been a time-honored axiom that States cannot tax interstate commerce 
but may tax intrastate commerce. This rule has played a key role in creating 
an area of free trade coextensive with the United States itself. Application 
of the rule has, of course, raised the inevitable problems of definition but the 
commerce clause of our Constitution has, in the main, successfully fostered the 
free flow of commerce among the several States unhampered to any serious 
extent by local taxation. 

All business is now faced with the very real possibility of having to account 
to all States to which goods are shipped, and pay a tax measured by the net 
income produced by that interstate business. This new burden will fall very 
heavily on smaller businesses which most often are domiciled in a single State 
and do an exclusively interstate business in many, if not all, of the other 49 
States. 

In principle, no one can quarrel with the proposition that all business bear 
its fair share of the cost of the governments which provide the orderly climate 
necessary to economic activity. “Logically (in the words of the Court) it is im- 
possible, when the tax is fairly apportioned, to have the same income taxed 
twice. In practical application, however, apportionment formulas being what 
they are, the possibility of the contrary is not foreclosed, especially by levies 
in domiciliary States, But that question is not before us.” 

Unfortunately, gentlemen, that very question is before us as individual com- 
panies doing interstate business over a wide area. For to avoid multiple taxa- 
tion, a taxpayer must now break down shipments by States, analyze the income 
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tax statutes of every State involved, apply the particular apportionment formula, 
and file income tax returns accordingly. From our experience with attempts at 
uniform legislation, we know that formulas and rates will vary widely, so a 
formidable task in legal research will be faced by every taxpayer. If an in- 
dividual company is caught in the cross currents of a dozen or more allocation 
formulas, it must present the question for judicial determination and relief— 
hardly a practical remedy for a small business. 

Let us assume for a moment that fair apportionment in theory will be achieved 
among the several States. The administrative burden of realizing that fair 
apportionment in practice will be too heavy for most small businesses to bear. 
In the words of Mr. Justice Frankfurter “To subject these corporations to a 
separate income tax in each of these States means that they will have to keep 
pooks, make returns, store records, and engage legal counsel, all to meet the 
divers and varigated tax laws of 49 States, with their different times for filing 
returns, different tax structures, different modes for determining ‘net income,’ 
and different, often conflicting, formulas of apportionment. This will involve 
large increases in bookkeeping, accounting, and legal paraphernalia to meet these 
new demands. The cost of such a far-flung scheme for complying with the taxing 
requirements of the different States may well exceed the burden of the taxes 
themselves, especially in the case of small companies doing a small volume of 
business in several States.” 

There is another practical aspect of this new rule which presents a very serious 
problem for the individual tax commissioners of the various States. To take 
Vermont, for example—and this will be typical of all of the smaller States— 
most of the 600 member companies in AIV pay a tax which, though called a 
franchise tax, is actually a tax measured by net income. The current rate in 
Vermont is 5 percent of a corporation’s net income as defined under the Federal 
Code as it stood in 1947. There is an allocation provision in the Vermont 
statutes, but most of the small corporate taxpayers pay the State of Vermont on 
100 percent of net income. This is so because, under the traditional theories of 
commerce, all this income is attributable to Vermont even though substantially 
all of a company’s product may find its way into interstate commerce. 

Now, however, if another State to which a Vermont company ships goods can 
tax a portion of that net income under its own particular formulas, that Vermont 
company will be forced to allocate something less than 100 percent to Vermont 
to avoid multiple taxation. The State revenue, of course, will then drop by that 
amount. Vermont will be compelled to amend its tax statute (now set up as 
a “franchise tax”) to permit like taxation of foreign corporations shipping 
goods into Vermont. Again, in the words of Justice Frankfurter, this decision 
“will stimulate, if indeed it does not compel, every State of the Union, which 
has not already done so, to devise a formula of apportionment to tax the income 
of enterprises carrying on exclusively interstate commerce.” Therefore, as a 
practical matter, our commissioner will have traded one taxpayer, domiciled in 
the State, for perhaps scores of other taxpayers which he will have to reach 
and tax to make up for the loss in State revenue. This process will be far from 
perfect, and you gentlemen will readily appreciate that the cost of collection 
will far exceed the costs under our present system. To the extent that a par- 
ticular State loses revenue under these new rules, new forms of taxation will 
inevitably be devised to provide needed revenues. 

We think that new ground has been broken by the Supreme Court. We think 
that we are going to see a very serious impairment in the operation of the 
commerce clause of the Constitution. We strongly urge the Congress to exercise 
its power in this field and restore the immunity of interstate commerce from 
the burdens of local taxation. The competition between the various States for 
revenue, a competition which in many cases is bordering on the desperate, will 
result in a chaotic tax structure with which the individual taxpayer is ill pre- 
pared to cope. Practical application of these variegated laws will require an 
army of auditors and expensive investigations as the individual States search 
for their fair share—or perhaps more than their fair share—of the revenue 
derived from interstate commerce. 

Our interstate commerce as it has traditionally been defined is already being 
taxed at a rate of substantially 52 percent by the Federal Government. I sub- 
mit, therefore, that the Congress has, as an economic matter, already preempted 
this field. It should now so declare this fact unequivocally by legislation de- 
signed to halt the growth of what has been called the tangled underbrush of 
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our myriad tax structures, and insure that interstate commerce will be taxeq 
in the only sensible way—by a single government. 
Senator Sauronstatu. Is Mr. W. S. Keith, president of New 
England Box Co. here? He is not here. 
r. Augustus H. Eustis ? 
Mr. Eustis. Here, sir. 
Senator Sauronstatu. Do you wish to say anything, Mr. Eustis? 


STATEMENT OF AUGUSTUS H. EUSTIS, BOSTON, MASS., CHAIRMAN 
OF THE BOARD, VIRGINIA SMELTING CO. OF NORFOLK, VA. 


Mr. Eustis. Here are 25 copies of what I hope to say to you. 

Senator SaALronsTaLL. You may proceed, Mr. Eustis. 

Mr. Evsris. I can read my statement in 6 minutes, and then I 
would like to make a few remarks about it. 

Senator SatronsTau. That will be satisfactory. 

Mr. Eustis. You propose that I read it as presented ? 

Senator SaALTonsTa... Yes. 

Mr. Eustis. Fine. Do you wish me to go ahead ? 

Senator SatTonsTALL. Yes, sir. 

Mr. Eustis. My name is Augustus H. Eustis. I am chairman of 
the board of the Virginia Smelting Co. I was born in Milton, 
Mass., October 7, 1877. I still live at the same address. I have an 
office at 131 State Street, Boston. 

The Virginia Smelting Co, was incorporated in 1909 under the 
laws of the State of Maine and has been in continuous operation ever 
since. I should state I am speaking as the chairman of the board of 
this company. 

Our plant is located at West Norfolk, Va. After the First World 
War, we discontinued copper smelting and became manufacturers 
of chemicals, which we still are. 

We have been a member of the Manufacturing Chemists’ Asso- 
ciation approximately 35 years. I have been an officer of this company 
for 50 years. 

Our company is recognized by the Small Business Administration 
as a small company. I have known and conferred with Mr. Ross 
Davis in the Washington office of the Small Business Administration. 

I have asked for this opportunity to speak to you in order to try 
to explain the very serious added difficulty with which we shall be 
confronted by the requirement to file a State income tax return with 
every State into which we make a shipment. 

In 1958, we actually made shipments into 48 States and the District 
of Columbia. In many of these States our dollar volume of sales was 
so small that the cost of the tax would be much less important than 
the office work of making out the State tax return and defending our 
return to State auditors. We note a growing tendency for the States 
to send auditors into other States. We feel we might easily find our 
small office overflowing with auditors from 48 States. We already 


regularly file a Federal tax return, also a tax return in our own State; 
namely, Virginia, and also in eight other States where we are rec- 
ognized as doing business. 

According to the recent Supreme Court decision, we fear we shall 
have to file State income tax returns in every State into which we 
ship even one package of any of our products. And I would like to add 
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there that in this last year we shipped into one of the States—it was 
Wyoming—our total sales for the year were $37.80. 

The liability to file State tax returns on all domestic shipments can 
easily make us or any other manufacturer hesitate to continue to 
sell our products in States where we cannot hope to develop an im- 
portant market. ; 

I recently testified before Senator Kefauver’s Subcommittee on 
Antimonopoly in opposition to enactmnet of S. 11, a bill which 
would clearly make our competition with the larger companies more 
difficult. I pointed out to that subcommittee and now point out to 
you that the operation of a small chemical company is continually 
becoming more difficult. Each one of these new difficulties enhances 
the urge for small companies like my own to either confine ourselves 
to a small area or to become a part of a larger company, which 
would mean removing ourselves from the competitive position, and 
that in turn would mean that the ultimate consignee would have 
one less source of supply. 

I hope that won’t happen, sir, but it could. 

I come here to urge you to find some way to relieve us small manu- 
facturers from having to file State income taxes in every State into 
which we make a shipment, also from requirement to pay various 
other taxes on interstate shipments such as sales and property taxes. 
I suggest as a possible attempt to get relief that your committee ap- 
neal to each State to set some limit in size of shipments into the 

tates below which no State income tax return would be expected. 
Such a limit might be perhaps $25,000 of shipments in a year on 
which the profit could be expected to be $1,200 and the tax at 5 
percent, $60.00. 

Now I would like to add a statement which is not in my written 
statement. If the Federal Government could in any way prevent all 
forms of State taxes except by the home State on interstate ship- 
ments, this would be much the most desired remedy. 

I want to thank you for allowing me to speak. 

Senator SatronsTauu. Thank you, Mr. Eustis. 

That concludes the witnesses that the Chair had listed. It is getting 
very close to 1 o’clock. Is there anyone else who wishes to add any 
brief statement? If not, we will declare the hearing closed, and on 
behalf of the chairman of our Small Business Committee, Senator 
Sparkman of Alabama, the Chair appreciates all you gentlemen com- 
ing here this morning. 

As the Chair has listened, it seems to him that it is perfectly obvious 
that some action by Congress is required to clear up this problem 
that now exists, particularly among smaller business concerns who do 
a very small amount of business in the various States. Not only will 
it increase their cost of doing business, and thus decrease the revenue 
that will come to the Federal Government and to the State govern- 
ments who are legitimately entitled to it, but also it will cause a great 
deal of difficulty for State commissioners themselves. 

The Chair would add that the Chair knows that the staff of the 
Small Business Committee is actively working on this subject with 
the idea of presenting something to the Congress this year. The Chair 
would just add this one remark, that the Small Business Committee 
is in itself not a legislative committee, so that any recommendation 


s 8 
* @retd eee 
= 


rages FU biwe sate 








306 STATE TAXATION ON INTERSTATE COMMERCE, 1959 


that it makes must be passed on by a legislative committee of the 
Senate before it can reach the Senate floor. 

The Chair on behalf of Mr. Stults, Mr. Putnam, and itself thank 
you gentlemen for coming here this morning. 

Before we adjourn I would like to add to the record a statement 
from C. Hazard Beckford, of the Franklin Auto Supply Co., Brock- 
ton, Mass. 

(The statement referred to follows :) 


STATEMENT OF C. HazaRD BECKFORD, PRESIDENT AND TREASURER, FRANKLIN AvTO 
Suppty Co., Inc., BRocKTON, MAss. 


I understand: that you will be conducting a Boston hearing for the Senate 
Small Business Committee on Friday, May 1, considering the problem of inter- 
state taxation of business earnings. I find that I will be unable to be present, 
but if possible, I would like to have my statement made a part of the record. 

I am a small businessman with 18 employees, engaged in automotive whole- 
saling, and I feel quite upset by the recent Supreme Court decision upholding 
the rights of States and municipalities to tax companies operating in interstate 
commerce. I believe that some Federal legislation should be introduced to 
clarify or regulate taxation between States. While I am not engaged in too 
much interstate commerce, I can appreciate the position of many of my friends 
in the wholesale industry who border on two States and who must set up proper 
bookkeeping procedures to handle the collection of taxes. First of all, if we sell 
a retailer at wholesale price, there is usually no tax as he is the one who will 
collect the tax. If we sell equipment to the same retailer for his own use, we 
must collect the tax because we are acting in the role of retailer. If we sell to 
a fleet, we must collect the tax. If we sell to a consumer, we must collect the 
tax. Therefore, our small bookkeeping department has an extra burden placed 
upon it to segregate and total all sales and taxes each day. The present net 
profit (which in our industry, according to correlated performance records, 
averages 11%4 percent of our total sales) would be reduced even further. I esti- 
mate that it would take a bookkeeper even in my small business between 1 and 
2 hours daily to perform this operation. With wholesalers selling in other 
States and having to separate the sales tax of other States from their own State 
taxes, you can readily understand the extra work involved. 

While we naturally cannot ask your committee to overrule a decision of the 
Supreme Court, a clarification or new legislation by your committee along with 
Congress will help small business to survive. 


Whereupon, at 12:50 p.m., the subcommittee adjourned. 
pon, I ; J 
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APPENDIX 


PREPARED STATEMENT OF E. W. BAUMAN, MANAGING DriREcTOoR, NATIONAL SLAG 
ASSOCIATION, WASHINGTON, D.C., FOR CONSIDERATION OF SENATE SMALL BusI- 
NESS COMMITTEE RE SUPREME Court TAx DECISIONS 


The National Slag Association is an organization representing processors of 
blast-furnace slag. Slag is a byproduct to iron-producing furnaces, which, 
when processed is converted into a high-quality mineral aggregate for use in 
concrete and asphalt for road paving, building construction, etc. For the most 
part, these operators are independent of the steel companies, getting the slag 
as produced in the blast furnaces, then processing it by screening and crushing, 
and converting it into a salable material. From the standpoint of sales volume, 
ete., these processors can properly be considered as falling in the category of 
“small business.” 

Several of our member companies have already contacted this office expressing 
deep concern over the impending probability of States and municipalities im- 
posing a Sales tax for commodities sold within their borders, whether or not a 
firm has a plant, warehouse, or business office located therein. 

Unfortunately our office was not apprised of the members’ concern at the 
time the Senate Small Business Committee had its hearings on April 8 and 
again in May. For that reason, we respectfully request that the committee's 
consideration will be given the recommendations contained herein. 

Speaking in behalf of the Chamber of Commerce of the United States before 
the Senate Small Business Committee at a hearing on April 8, 1959, Mr. John 
Dane, Jr., very ably brought out the implications to the small businessman 
if this practice became widespread, which might even lead to possible ruinous 
consequences. What Mr. Dane said applies to all small businesses and for the 
multivaried nature of products manufactured and sold in the United States. 
When our members were advised of his views on the subject, they wholeheartedly 
subscribed thereto, but also stressed the fact that blast furnace slag is, in effect, 
a raw material and as such the matter of detailing a tax portion allowable to 
a jurisdictional subdivision in which it is sold, would be much more complicated 
than if the commodity were a finished product. 

Actually, our members shudder to think of the detailed involvement that would 
follow should the practice of taxation by States and municipalities develop to 
the extent that they anticipate it will unless appropriate remedial action is im- 
mediately forthcoming. It is our view that because the Supreme Court’s de- 
cision has such a far-reaching impact on actions of tax-levying groups, that 
many States will now proceed levying such taxes in the near future, and once 
this has taken root, it will be most difficult t. correct the situation, hence, the 
need for earliest action is important. 

Unless this trend is checked, it is our belief that it would, in effect. create 
restraint of trade for domestic companies among the various States, much more 
serious than any competitive situation could create. This country is even now 
cooperating closely with officials of the Western European countries by con- 
tributing time, talent, and money in the hopes of correcting an economic situa- 
tion that has been built up in the various countries there, due primarily to re- 
striction of trade by virtue of border taxes and other sales restrictions. 

In behalf of the association and its members, it is strongly urged that every 
consideration possible be given by the able leadership represented in the Senate 
Small Business Committee to correction of this serious threat to the business 
world, and particularly as it will affect the small business segment of our 
economy. 
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